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In The 

Itti&it States (Eourt of Appeals 

For the District of Columbia Circuit 


No. 10,369 


Pauline S. Sullivan, Appellant, 
vs. 

Dorothy Debifield 
and 

United States of America, AppeUees. 


Appeal from the United States District Court 
for the District of Columbia 


BRIEF FOR APPELLANT 


JURISDICTIONAL STATEMENT 

This is an appeal by appellant, defendant below, from a 
judgment of the United States District Court for the 
District of Columbia, entered on the verdict of a jury 
in favor of Dorothy Derifield, plaintiff below, ordering 
the appellee, United States of America, co-defendant be¬ 
low, to pay her the proceeds of a $10,000 policy of National 
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Service Life Insurance, as the last designated principal 
beneficiary thereof. Jurisdiction was conferred on the 
court below by Tit. 38, U. S. C., Par. 445. Jurisdiction 
of this appeal is conferred upon this court by Sec. 225, 
Tit. 28, U. S. C. A. 

STATEMENT OF THE CASE 

This is an action to recover the proceeds of a National 
Service Life Insurance policy issued by the United States 
of America (U. S. Ex. #1, 40 A). The complaint alleges 
that plaintiff is the widow and designated beneficiary under 
said policy issued to one Arnold B. Derifield to whom she 
was married on January 19, 1943. It is further alleged 
therein that the defendant, Pauline S. Sullivan, the in¬ 
sured’s mother, was named beneficiary in said policy issued 
on or about January 6, 1942, but that the said Arnold B. 
Derifield subsequently designated the plaintiff as bene¬ 
ficiary under said contract and that she remained the law¬ 
fully designated beneficiary at the time of the death of 
the insured on July 29, 1943. In addition it is alleged 
that plaintiff filed her claim with the co-defendant, United 
States of America for payments under the policy, but her 
claim was denied on March 10, 1947 (Deft’s Ex. 4, 38 A), 
as of which date she was notified by the Veterans Adminis¬ 
tration that it had been determined that the defendant, 
Pauline S. Sullivan was entitled to the death benefits 
thereunder. By its answer the defendant, United States 
of America, admitted liability under said contract to the 
beneficiary lawfully entitled thereto. The answer of the 
defendant, Pauline S. Sullivan, states that the insured at 
no time changed the beneficiary of said policy, and that 
she is the lawfully designated beneficiary of the contract 
of insurance. (App. 7 A). 

There is not much dispute about the facts. Arnold B. 
Derifield, while serving in the United States Army was 
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granted a policy of National Service Life Insurance in 
the sum of $10,000, effective January 26, 1942, and desig¬ 
nated therein as principal beneficiary, his mother, Pauline 
S. Sullivan, and designated as contingent beneficiary Ber¬ 
nice Fordyce, his grandmother. Sometime in November, 

1942, two months 'prior to his marriage to plaintiff on 
January 19, 1943, Arnold B. Derifield wrote a letter to 
Dorothy (Pltff’s Ex. 7, 48 A), dated, “Friday nite” in 
which he said “I’m having all my insurance turned over to 
you and also will have my pay allotted to you, * * On 
January 2,1943, still about three weeks before his marriage 
to plaintiff, he executed a Form 41, (Pltff’s Ex. 3, 46 A), 
which was provided by the Army to be used to designate 
the beneficiary for a six months’ gratuity payment and 
not intended to be used to change the beneficiary of Na¬ 
tional Service Life Insurance (Test of Col. O’Brien 16 A). 
This form made no mention of such insurance. It also had 
to be filled out upon change of station. This was all the 
testimony offered by plaintiff that could in any wise be 
considered to sustain her claim to a change of beneficiary 
except her own testimony introduced at the trial by her 
deposition, and that of Col. O’Brien from the War Depart¬ 
ment and the records of the War Department. She testi¬ 
fied that her husband told her she would get the National 
Service Life insurance (21 A), which was admitted in evi¬ 
dence although it was admitted that there was no one else 
present that heard such alleged conversation. 

The defendant, Pauline S. Sullivan, offered testimony by 
depositions that Arnold Derifield stated in the presence of 
the plaintiff and other witnesses that the National Service 
Life Insurance policy belonged to his mother and that she 
should keep it, and he was leaving his Government policy 
to her. (31 A, 32 A). The plaintiff testified she received 
68 letters from the time he went overseas in April of 

1943, and up to his death in July, 1943 (36 A), but none of 
such letters were offered to show any change of beneficiary. 
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STATEMENT OF POINTS 

1. The Court erred in admitting in evidence the alleged 
conversations of the deceased and the appellee, Dorothy 
Derifield, relative to making her beneficiary of said policy. 

2. The court erred in admitting in evidence Plaintiff’s 
Ex. 7 (4S A) which was a document executed prior to the 
marriage of appellee and Arnold B. Derifield. 

3. The court erred in admitting in evidence Form 41 
of Plaintiff’s Ex. 3, dated January 2, 1943 (46 A), which 
also was a document executed prior to said marriage. 

4. The court erred in admitting in evidence pltff’s Exs. 
5 and 6, Tr. Rec., and Pltff’s Exs. 8 and 9, being the alleged 
will, power of attorney, and two New York Life Insurance 
policies. 

'5. The court erred in refusing to allow defendant Paul¬ 
ine S. Sullivan’s motion for a directed verdict at the close 
of plaintiff’s case. 

6. The court erred in refusing to allow defendant Paul¬ 
ine S. Sullivan’s motion for a directed verdict and to take 
the case from the jury at the close of all the testimony. 

7. The court erred in overruling said defendant’s mo¬ 
tion for judgment non obstante veredicto under the pro¬ 
visions of Rule 50, Federal Rules of Civil Procedure, and 
holding that the plaintiff had established the burden of 
proof as to change of beneficiary by a preponderance of the 
evidence. 

8. The court erred in submitting the case to the jury, 
which at most could only speculate as to the evidence ad¬ 
duced by the plaintiff. 

9. The court erred in entering judgment in favor of 
plaintiff, Dorothy Derifield. 
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SUMMARY OF ARGUMENT 

I 

The admission in evidence of any documents executed 
prior to the marriage, or conversation occurring prior 
thereto, in order to show an intent to change the bene¬ 
ficiary to the plaintiff, was contrary to law. 

n 

Plaintiff, who asserted a change of beneficiary, did not 
meet the burden of proof which was upon her to sustain 
such change by a preponderance of the evidence; nor did 
she make out a prima facie case. 

m 

Plaintiff should not have been allowed to offer in evi¬ 
dence any conversations between her and her husband 
while no one else was present, there being no one to cor¬ 
roborate such alleged statements after the death of the 
insured, giving rise to fraud. 


IV 

In order to establish the fact that there has been a 
change of beneficiary, there must be evidence of an inten¬ 
tion of the insured to change the beneficiary followed bff 
some affirmative act of the insured having for its purpose 
the carrying into effect of such intention. (Italics sup¬ 
plied) 

V 

The jury because of the flimsy evidence effered by plain¬ 
tiff and allowed to be admitted by the court, could only 
speculate as to such intention, not having before it any 
facts showing some affirmative act of the insured in carry¬ 
ing into effect such intention. 
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VI 

Defendant Pauline S. Sullivan’s motion for a directed 
verdict at the close of the evidence offered by plaintiff 
(Tr. R. pp. 20-21), should have been granted by the court 
because the plaintiff by the evidence adduced had failed 
to make out her case as a matter of law and fact. 

VII 

Defendant Pauline S. Sullivan’s motion for a directed 
verdict at the close of all the evidence (Tr. R. pp. 35-36) 
should have been granted as a matter of law. 

vm 

The motion for judgment non obstante veredicto filed 
by the defendant, Pauline S. Sullivan, after the verdict of 
the jury, should have been granted as a matter of law, and 
judgment should not have been entered in favor of the 
plaintiff. 


ARGUMENT 

L THE ADMISSION IN EVIDENCE OF ANY DOCU¬ 
MENTS EXECUTED PRIOR TO THE MARRIAGE, 
OR CONVERSATION OCCURRING PRIOR THERE¬ 
TO, IN ORDER TO SHOW AN INTENT TO CHANGE 
THE BENEFICIARY TO THE PLAINTIFF, WAS 
CONTRARY TO LAW. 

Under the National Service Life Insurance Act of 1940, 
as amended, Tit. 38, U. S. C. A., Sec. 802(g) it is pro¬ 
vided: 


“The insurance shall be payable only to a widow, 
widower, child (including a stepchild or an illegitimate 
child if designated as beneficiary by the insured), par¬ 
ent, brother or sister of the insured. The insured shall 
have the right to designate the beneficiary or bene¬ 
ficiaries of the insurance, but only within the classes 
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herein provided, and shall, subject to regulations, at 
all times have the right to change the beneficiary or 
beneficiaries of such of such insurance without the 
consent of such beneficiary or beneficiaries but only 
within the classes herein provided,: * * *” (italics 
supplied). 

We submit that any evidence offered by plaintiff as of a 
date prior to her marriage could not, therefore, legally be 
considered either as an intent to change his beneficiary, or 
as a designated change, because plaintiff did not at that 
time have the status of a widow in view of the fact that 
the parties were not married. Plaintiff’s Ex. 3 (Form 41) 
dated, January 2, 1943; (46 A) and Pltff’s Ex. 7 (48 A) 
dated sometime in November, 1942, written by him to plain¬ 
tiff some two months prior to the marriage, should, there¬ 
fore, not have been received in evidence. The same prin¬ 
ciple applies to an alleged conversation between the in¬ 
sured and plaintiff prior to the marriage. It is not enough 
to say that such evidence may be received to explain or 
interpret an alleged ambiguous writing (Form 41), when 
there was no evidence whatsoever offered by plaintiff that 
the veteran intended Form 41 to be used for the purpose 
of changing his beneficiary in the policy. 

H. PLAINTIFF, WHO ASSERTED A CHANGE OF 
BENEFICIARY, DID NOT MEET THE BURDEN 
OF PROOF WHICH WAS UPON HER TO SUSTAIN 
SUCH CHANGE BY A PREPONDERANCE OF THE 
EVIDENCE, NOR DID SHE MAKE OUT A PRIMA 
FACIE CASE. 

There was no proof offered by plaintiff that any change 
of insurance beneficiary form had ever been signed by 
the insured, or that he had ever asked for such a form. 
Plaintiff relied principally upon the two Forms 41, ad¬ 
mitted in evidence, one executed prior to the marriage 
and the other after the marriage, as aforesaid, in which 
he named her as the person eligible to be his gratuity bene- 
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ficiary with his mother, appellant here, as secondary con¬ 
tingent beneficiary. There was no evidence offered by 
plaintiff that either of said Forms 41 had been sent to 
the Veterans Administration where a change of insurance 
beneficiary document would be sent, but the evidence 
showed said forms had been sent to the War Department. 
This court in case entitled, Betty Carole Coleman v. TJ. S. A. 
and Mabel Gertrude Coleman, decided June 6, 1949, No. 
9908, wherein the evidence was much stronger in favor of 
the appellant than in the case at bar, held that she had 
failed to sustain a change of beneficiary by a preponder- 
nace of the evidence. 

m. PLAINTIFF SHOULD NOT HAVE BEEN AL¬ 
LOWED TO OFFER IN EVIDENCE ANT CON¬ 
VERSATIONS BETWEEN HER AND HER HUS¬ 
BAND WHILE NO ONE ELSE WAS PRESENT, 
THERE BEING NO ONE TO CORROBORATE 
SUCH ALLEGED STATEMENTS AFTER THE 
DEATH OF THE INSURED, GIVING RISE TO 
FRAUD. 

It is submitted that such alleged conversations which 
may, or may not, have occurred should not have been ad¬ 
mitted in evidence without some writing, evidencing such 
intention having been produced by plaintiff executed at 
the time such conversations are to have taken place. In 
view of the death of the veteran there is no one to affirm 
or deny such statements and plaintiff is left free to make 
such representations, whether they be true or false. It is 
our belief that this court sought to safeguard against such 
situations as they might lead to unmitigated fraud as ob¬ 
served by this court in Cohn v. Cohn, et al., decided De¬ 
cember 20,1948, No. 9671. 
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IV. IN ORDER TO ESTABLISH THE FACT THAT 
THERE HAS BEEN A CHANGE OF BENEFICI¬ 
ARY, THERE MUST BE EVIDENCE OF AN IN¬ 
TENTION OF THE INSURED TO CHANGE THE 
BENEFICIARY FOLLOWED BY SOME AFFIRM. 
ATIVE ACT OF THE INSURED HAVING FOR ITS 
PURPOSE THE CARRYING INTO EFFECT OF 
SUCH INTENTION. 

The two Forms 41, standing alone, do not constitute the 
affirmative act necessary to carry out the alleged intention 
of the insured; nor did the will, or power of attorney suf¬ 
fice for this purpose, none of such documents making 
any mention of his Government Life Insurance policy. 
There was no proof that the decedent did actually make a 
change of beneficiary. See Coleman v. Coleman, supra. In 
FarmaJcis v. Farmdkis, et aL, decided by this court on Janu¬ 
ary 31, 1949, No. 9805, there were two writings evidencing 
an intent to make a change of beneficiary in a National Serv¬ 
ice Life policy and it was expressly so stated. No such 
writings were produced in the case at bar. 

V. THE JURY BECAUSE OF THE FLIMSY EVI¬ 
DENCE OFFERED BY PLAINTIFF AND AL¬ 
LOWED TO BE ADMITTED BY THE COURT, 
COULD ONLY SPECULATE AS TO SUCH INTEN¬ 
TION, NOT HAVING BEFORE IT ANY FACTS 
SHOWING SOME AFFIRMATIVE ACT OF THE 
INSURED IN CARRYING INTO EFFECT SUCH 
INTENTION. 

By submitting the case to the jury in spite of the de¬ 
cisions of this court in the Cohn and Farmdkis cases, 
supra, the Court allowed the jury to speculate as to what 
was in the mind of the deceased veteran without having be¬ 
fore it any writing which in any manner mentioned a change 
in his Government policy. Pltff’s Ex. 7, aforesaid, stating 
in part, “Fm having all my insurance turned over to you, 
• • written two months before the marriage, could not 
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be connected with said Forms 41 because they made no 
mention of Government insurance, nor did any other 
documents introduced by plaintiff. If such was his in¬ 
tention, he certainly did not carry it out, because all his 
insurance included the New York Life policies, which 
the plaintiff admits were not changed. 

VI. DEFENDANT PAULINE S. SULLIVAN’S MOTION 
FOR A DIRECTED VERDICT AT THE CLOSE OF . 
THE EVIDENCE OFFERED BY PLAINTIFF 
SHOULD HAVE BEEN GRANTED BY THE 
COURT BECAUSE THE PLAINTIFF BY THE EVI¬ 
DENCE ADDUCED HAD FAILED TO MAKE OUT 
HER CASE AS A MATTER OF LAW AND FACT. 

The plaintiff offered evidence, which was received over 
objection of the defendant, constituting the Forms 41, the 
letter written to her while she was a single person, the will, 
power of attorney, and the two New York Life policies, and 
the alleged oral statement of the deceased person (uncor¬ 
roborated) that she should have his Government insurance, 
and then rested her case. In view of the decisions of this 
court already cited, supra, it can readily be seen that 
plaintiff utterly failed to make out a prima facie case as a 
matter of law and fact. There was no such evidence in 
the case at bar as was produced in Rosenchein v. Citron, 
et al., 83 U. S. App. D. C. 346; 169 F. 2d 885, wherein 
the testimony showed that after the marriage the veteran 
and his wife went to the Finance officer of an Army post 
and asked for a form to change the beneficiary in his 
National Life insurance. There we have the expressed 
intention to make the change and the writing to go with it, 
and the court held that the evidence supported the find¬ 
ing. In the case at bar the Forms 41 stand alone with no 
evidence as to the intent of the veteran in the execution 
thereof, or that he asked for a form for the purpose of 
changing the beneficiary. In the Cohn case, supra, this 
court said, “In the case at bar, nobody testified that the 
form was intended to be other than what it was. ” 
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TO. DEFENDANT PAULINE S. SULLIVAN’S MO¬ 
TION FOB A DIRECTED VERDICT AT THE 
CLOSE OF ALL THE EVIDENCE SHOULD HAVE 
BEEN GRANTED AS A MATTER OF LAW. 

At the close of all the evidence adduced, the defendant, 
Pauline S. Sullivan, renewed her motion for a directed ver¬ 
dict on the ground that plaintiff was not entitled to recover 
as a matter of law, citing the aforementioned cases, but the 
motion was overruled and the jury allowed to speculate on 
evidence which was illegally admitted. 

Vm. THE MOTION FOR A JUDGMENT NON OB¬ 
STANTE VEREDICTO FILED BY THE DE¬ 
FENDANT, PAULINE S. SULLIVAN, AFTER 
THE VERDICT OF THE JURY, SHOULD HAVE 
BEEN GRANTED AS A MATTER OF LAW, AND 
JUDGMENT SHOULD NOT HAVE BEEN EN¬ 
TERED IN FAVOR OF THE PLAINTIF. 

The memorandum opinion of the court below on de¬ 
fendant’s motion for judgment non obstante veredicto 
(10 A), relies upon Rosenchein v. Citron, supra; and Sha¬ 
piro v. JJ. S., et al., 166 F. 2d 240, for its support. This 
court in the Citron case quoted from Shapiro v. TJ. S., 
supra, as follows: 

“It is most unlikely that when (the insured) signed 
Form No. 41 * * • he could have intended any other 
act than to change the beneficiary of his insurance 
policy. Not only was there compelling oral testimony 
to support this view, but the form actually signed was 
adequate in its language for that purpose.” 

However, in its later decision, in the Cohn case, supra, this 
Court stated: 

“We have examined the cases cited by appellee 
Cohn 5 but find none contrary to the view we here 
express.” 






Said Footnote 5 reads as follows: 

“ 5 Cases cited note 4 snpra and others such as Sha¬ 
piro v. United States, 166 F. 2d 240 (C. C. A. 2d 
1948); Gann v. Meek, 165 F. 2d 857 (C. C. A., 5th 
1948); and McKewen v. McKewen, 165 F. 2d 761 
(C. C. A. 5th 1948).” 

If this court quoted with approval what was said in the 
Shapiro case, it is submitted that such approval was later 
repudiated by the above quotation from the Cohn case. 
The said decisions relied upon by the court below certainly 
do not coincide with, or follow, the law laid down by this 
court in the Cohn, Farmakis, and Coleman cases, supra, 
which were decided later. It follows, therefore, that the 
motion should have been granted. 

The court below in the Coleman case, supra, had before 
him a Form 41, signed by the veteran after marriage of 
the parties, and referring to its contents stated: 

“The difficulty with this type of evidence is that 
there is an absolute lack of any proof that at the time 
it was executed by the insured he expressed any in¬ 
tention that it was being used for the purpose of 
changing the beneficiary of life insurance * m 
(italics supp.) 

This expresses our view in the case at bar. 

CONCLUSION 

It is respectfully submitted that because of the errors 
we have assigned and discussed herein, the judgment was 
entered contrary to the law and facts of the case, and 
should be reversed. 

Respectfully submitted, 

Robert C. Handwerk 
Jordan R. Bentley 

Attorneys for Appellant 
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41 Filed May 12 1947 Charles E. Stewart, Clerk 

IN THE 

DISTRICT COURT OF THE UNITED STATES 
FOR THE DISTRICT OF COLUMBIA 

DOROTHY DERIFIELD, 

6025 Seville Avenue, 

Huntington Park, California, 

Plaintiff, 

vs. 

UNITED STATES OF AMERICA, 

and 

PAULINE S. SULLIVAN, 

1129 Nora Avenne, 

Spokane, Washington, 

Defendants. 

Civil Action No. 2019-’47 

Complaint on National Service Life Insurance Contract 

1. This snit is instituted under the provisions of Sec¬ 
tion 617 of the “National Service Life Insurance Act of 
1940,” as is more fully set forth below; and jurisdiction 
of the Court is conferred by Title 38, U. S. C. Par. 445. 

2. Plaintiff is an adult citizen of the United States 
and resides at 6025 Seville Avenue, Huntington Park, 
California. 

3. Plaintiff brings this action as the widow and desig¬ 
nated beneficiary under a National Service Life Insurance 
contract issued by the Defendant UNITED STATES OF 
AMERICA to the Plaintiff’s deceased husband, ARNOLD 
B. DERIFIELD, to whom she was lawfully married on 
January 19,1943. 
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4. PAULINE S. SULLIVAN is sued as a person claim¬ 
ing an interest in the said National Service Life Insurance 
contract of the said ARNOLD B. DERIFIELD, Plaintiff’s 
deceased husband, which is the subject matter of this ac¬ 
tion. 

5. ARNOLD B. DERIFIELD, while in the Armed 
Forces of the United States, applied for, and on or 

42 about January 6, 1942, was issued, a Ten Thousand 
($10,000.00) Dollar contract of National Service 
Life Insurance, under which the Defendant PAULINE S. 
SULLIVAN, the insured’s mother, was named beneficiary, 
the said ARNOLD B. DERIFIELD not being married as 
of the date of issuance of said contract; and the said AR¬ 
NOLD B. DERIFIELD subsequently designated the Plain¬ 
tiff as death beneficiary under said contract, and she re¬ 
mained the lawfully designated beneficiary at the time of 
the death of ARNOLD B. DERIFIELD on July 29, 1943, 
at which time the said contract was in full force and effect. 

6. Plaintiff filed her claim with the UNITED STATES 
for payment of the death benefits under the said National 
Service Life Insurance contract, and her claim was denied 
on March 10, 1947. Plaintiff was notified by letter of 
March 10, 1947, from the Veterans Administration that it 
had been determined that the Defendant PAULINE S. 
SULLIVAN was entitled to the death benefits under the 
said National Service Life Insurance contract. A dis¬ 
agreement was thereby created between the Plaintiff and 
the Defendant UNITED STATES OF AMERICA as con¬ 
templated by Section 617 of The National Service Life 
Insurance Act of 1940, with respect to the proceeds of the 
said insurance contract. 

WHEREFORE, Plaintiff demands— 

A. That the Court enter judgment against the Defend¬ 
ant UNITED STATES of AMERICA for the sum of Ten 
Thousand ($10,000.00) Dollars. 
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B. That the Court order that ten per centum (10%) 
of the amount for which judgment is entered against the 
Defendant UNITED STATES of AMERICA be deducted 
therefrom and be ordered paid to Plaintiff’s attorneys as 
attorneys’ fees herein; and that, if payment of said judg¬ 
ment is made in monthly instalments, the Court order the 

Defendant UNITED STATES of AMERICA to de- 

43 duct from each instalment paid, ten per centum 
(10%) thereof and pay the amount so deducted to 

Plaintiff’s attorneys as attorneys’ fees for their services 
herein. 

C. That process be issued out of this Court to the De¬ 
fendants to appear and file their respective answers to the 
allegations of this complaint, as required by law. 

DOROTHY DERIFIELD 
LUC1EN H. MERCIER 
and 

JAMES R. SHARP, 
Attorneys for Plaintiff, 

402 Metropolitan Bank 
Building, 

Washington 5, D. C. 

By: James R. Sharp. 

44 Filed Jun 17 1947 Charles E. Stewart, Clerk 

Answer 

Now comes the defendant, the United States of America, 
by George Morris Fay, United States Attorney, in and 
for the District of Columbia, and D. Vance Swann and 
Paul J. Grumbly, Attorneys, Department of Justice, and 
for its answer to the complaint filed herein says: 

I 

Defendant admits the allegations contained in the first 
paragraph of the complaint. 
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TT 

Defendant denies the allegations contained in paragraph, 
numbered 2 of the complaint for lack of knowledge or in¬ 
formation sufficient to form a belief as to the truth thereof. 

III 

Defendant denies the allegations contained in paragraph 
numbered 3 of the plaintiff’s complaint. 

IV 

Defendant admits the allegations contained in paragraph 
numbered 4 of the complaint. 

V 

45 Further answering herein the defendant would 
respectfully show to the court as follows: 

That Arnold B. Derifield, while a member of the mili¬ 
tary forces of the United States, was granted a policy of 
National Service Life Insurance in the amount of $10,000 
effective January 26, 1942, and designated therein as prin¬ 
cipal beneficiary, Mrs. Pauline S. Sullivan, described 
therein as his mother and designated as contingent bene¬ 
ficiary Mrs. Bernice Fordyce described therein as grand¬ 
mother. 

That Arnold B. Derifield was killed in action on July 
29, 1943 while the said contract of insurance was in force. 

That Dorothy A. Derifield, widow of the insured, pre¬ 
sented a claim to the Veterans Administration for the 
payment of $10,000 claiming that she was the beneficiary 
of the policy of insurance issued to insured, by reason 
of a change of beneficiary accomplished by the insured, 
whereby she was designated the beneficiary of the insur¬ 
ance policy. 

That Pauline S. Sullivan, mother of the insured, pre¬ 
sented a claim to the Veterans Administration for insur¬ 
ance benefits alleging that she was entitled to receive the 
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same, as the designated beneficiary under the policy of 
insurance issued to the insured. 

That the Veterans Administration allowed the claim of 
Papline S. Sullivan and disallowed the claim of the plain¬ 
tiff, Dorothy A. Derifield, and so notified Dorothy A. Deri¬ 
field by registered letter dated March 10, 1947 and by 
reason of such disallowance of the claim of the plaintiff 
a disagreement exists as to a claim, within the meaning 
of Section 617, National Service Life Insurance Act of 
1940, as amended and Section 817, as amended, Title 38 
U. S. C. A. 

That the defendant admits liability under said contract 
of insurance to the beneficiary now lawfully entitled there¬ 
to and stands ready and willing to pay monthly in- 
46 stallment benefits thereunder as provided, but be¬ 
cause of the conflicting claims of the parties as 
alleged herein, the defendant cannot safely make pay¬ 
ments to one or the other without the aid of this court. 

In order to avoid a second suit and the possibility of 
subjecting the defendant, the United States of America, 
to double liability under the contract of insurance herein 
sued upon, it is essential that the court determine in this 
action whether the plaintiff, Dorothy Derifield, or the co- 
defendant, Pauline S. Sullivan, is entitled to receive the 
insurance benefits. 

VI 

Except to the extent expressly admitted herein, the de¬ 
fendant denies each and every other allegation contained 
in the complaint. 

WHEREFORE, the defendant demands: (1) that upon 
a final hearing, the court adjudge whether the plaintiff 
or the said Pauline S. Sullivan, or either of them is en¬ 
titled to benefits under the said contract of insurance and 
direct the payment of insurance benefits to the person or 
persons thereunder entitled; (2) that the court discharge 
this defendant, from any and all liability in the premises, 
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except to the person or persons, if any, who shall be ad¬ 
judged entitled to receive benefits thereunder; (3) for 
such other and further relief as may to the court seem 
proper. 

/s/ George Morris Fay 
George Morris Fay 
United States Attorney 
/s/ D. Vance Swann 
D. Vance Swann 
Attorney, Department of 
Justice 

/s/ Paul J. Grumbly 
Paul J. Grumbly 
Attorney, Department of 
Justice 

Attorneys for the Defendant 

• • • • 

48 Filed Oct 30 1947 Harry M. Hull, Clerk 

Answer of Defendant Pauline S. Sullivan 

Now comes the defendant, Pauline S. Sullivan, and for 
its answer to the complaint filed herein, says: 

I 

Defendant admits the allegations contained in the first 
paragraph of the complaint. 


H 

Defendant denies the allegations contained in paragraph 
numbered 2 of the complaint for lack of knowledge or in¬ 
formation sufficient to form a belief as to the truth thereof. 

m 

Defendant denies the allegations contained in paragraph 
numbered 3 of the plaintiff’s complaint. 
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IV 

Defendant admits the allegations contained in paragraph 
numbered 4 of the complaint. 


V 

This defendant admits that Arnold B. Derifield, while 
in the Armed Forces of the United States, applied for and 
was issued a contract of National Service Life Insurance 
in the amount of $10,000.00 and that this defendant, Pauline 
S. Sullivan, the insured’s mother, was named therein as 
principal beneficiary. That the remaining part of 
49 paragraph numbered 5 is denied, and further an¬ 
swering same says: 

That Arnold B. Derifield, the insured, was killed in ac¬ 
tion on July 29, 1943 while said contract was in full force 
and effect; that said insured at no time changed the bene¬ 
ficiary of said policy, and says further that this defendant 
is entitled to receive the full benefits of said policy. 

VI 

That this defendant admits the allegations in paragraph 
numbered 6 of the complaint. 

vn 

That this defendant is the lawfully designated benefi¬ 
ciary of the contract of insurance of Arnold B. Derifield 
herein and as such is entitled to the full benefits of said 
policy. 

WHEREFORE, this defendant prays as follows: 

1. That the Court enter judgment in favor of Pauline 
S. Sullivan as designated beneficiary for full benefits under 
the contract of insurance of Arnold B. Derifield. 

2. That of the sum for which judgment is given, ten per 
cent thereof be deducted therefrom and paid to this de¬ 
fendant’s attorney as attorney’s fee herein, and that upon 
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all monthly payments accruing on and after the date of 
said judgment there be deducted and paid to said attorney 
a further allowance of ten per cent as attorney's fee. 

/s/ Jordan R. Bentley 
Jordan R. Bentley 
Attorney for Defendant, 
Pauline S. Sullivan. 

50 Filed Oct 29 1948 Harry M. Hull, Clerk 

IN THE 

DISTRICT COURT OF THE UNITED STATES 
FOR THE DISTRICT OF COLUMBIA 
the 26 th day of October 1948 
Dorothy Derifield 
vs. 

United States of America et al 
Civil Action No. 2019-47 

The Clerk of said Court will please enter my appear¬ 
ance as associate cownsel for plaintiff. 

/s/ Robert C. Handwerk 

327 Southern Building 
Attorney for Plaintiff 
EX 1411 

51 Filed Mar 7 1949 Harry M. Hull, Clerk 

Defendant Pauline S. Sullivan’s 
Motion for Judgment Non Obstante Veredicto 

Now comes the defendant Pauline S. Sullivan by her 
attorneys and moves the Court for judgment non obstante 
veredicto under the provisions of Rule 50, F. R. C. P. and 
for reasons therefor states as follows: 

1. The Court denied said defendant’s motion for a di¬ 
rected verdict at the close of plaintiff’s case; and nga-in 
denied a similar motion made by said defendant at the 
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close of all the evidence, and submitted the action to the 
jury subject to a later determination of the legal ques¬ 
tions raised by said motions. 

2. On March 2, 1949, the Court received the verdict of 
the jury in favor of plaintiff. The instant motion is 
made to have the verdict, and any judgment entered 
thereon, set aside, and to have judgment entered in ac¬ 
cordance with said defendant’s motion for a directed ver¬ 
dict. It is also moved hereby that the Court do not enter 
judgment on said verdict pending hearing and determi¬ 
nation by the Court of this motion. If a judgment has 
been, or will be, entered, it is hereby moved that the 
Court re-open the judgment and either order a new trial, 
or direct the entry of judgment in accordance with said 
defendant’s motions for a directed verdict in her favor. 

/s/ Robert C. Hand week 
Robert C. Handwerk 
/s/ Jordan R. Bentley 
Jordan R. Bentley 
Attorneys for Defendant, 
Pauline S. Sullivan 

52 Filed Apr 4 1949 Harry M. Hull, Clerk 

Memorandum of Court on Defendant’s Motion 
for Judgment Non Obstante Veredicto 

Following a verdict of the jury in favor of plaintiff in 
this case, defendant filed a motion for judgment non ob¬ 
stante veredicto pursuant to Rule 50 of the Federal Rules 
of Civil Procedure. Plaintiff, the widow of a member of 
the United States Army Air Force, filed this suit to ob¬ 
tain the proceeds of a National Service Life Insurance 
poilcy taken out by her deceased husband, claiming that 
while the policy named the decedent’s mother as benefi¬ 
ciary, there came a time after the marriage of plaintiff to 
decedent when he executed a written form which designated 
her as his beneficiary. The form relied upon by plaintiff 
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was known in the Army as W. D., A. G. 0. Form No. 41. 
This form was provided by the Army to be used to desig¬ 
nate the beneficiary for a six months’ gratuity payment 
and it was not intended to be used to change the beneficiary 
of life insurance. However, the form was ambiguous and 
misleading. An insured might reasonably believe a change 
in beneficiary of life insurance could be accomplished by 
this form and the evidence at the trial showed it had been 
so interpreted by veterans in a number of cases. Rosen - 

shevn v. Citron, et al, 83 TJ. S. App. D. C., 169 F. 2d 

885; Shapiro v. U. S. et al, 166 F. 2d 240. 

53 At the trial, evidence in the form of statements 
and acts of the veteran with relation to making 
provision for his wife and his mother was permitted to be 
received. Plaintiff and the insured veteran were married 
on January 19, 1943. Before their marriage, the veteran 
wrote plaintiff a letter stating “I’m having all my insur¬ 
ance turned over to you and also will have my pay allotted 
to you, * * Also before their marriage the veteran 
executed one Form 41 naming plaintiff as the “person 
eligible to be my beneficiary.” Five months after the mar¬ 
riage, the veteran executed another Form 41 again desig¬ 
nating plaintiff as beneficiary. On March 2, 1943 decedent 
executed a general power of attorney appointing plaintiff 
his lawful attomey-in-fact with full powers to act in his 
behalf, and on the same date he made his last will and 
testament which designated plaintiff his executrix and sole 
legatee. Before decedent’s enlistment in the military serv¬ 
ice he had two insurance policies, one in the amount of 
$1,000 in favor of his mother, and the other for $500 in 
favor of his grandmother. After his marriage, decedent 
wrote plaintiff two letters requesting her to pay the pre¬ 
miums on the two policies, stating he “didn’t want my 
Grandpa or Mother paying for them.” From the time 
decedent was seven years old until he entered military 
service he lived with his grandparents, but quite often he 
visited with his mother, who had remarried. While over- 
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seas decedent wrote plaintiff a letter nearly every day in¬ 
dicating a continuing love and affection for her. Accord¬ 
ing to plaintiff, decedent told her on three occasions that 
he “had changed” the beneficiary on his National Service 
Life Insurance policy from his mother to her. 

The case was submitted to the jury on plaintiff’s claim 
that this evidence indicated that when the veteran filled 
out Form 41 and forwarded it to the War Depart- 
54 ment he intended by so doing to designate his wife 
as beneficiary of his life insurance in place of his 
mother. 

Defendant contends that there was no paper writing ac¬ 
tually changing the beneficiary and that Form 41 may not 
be found to be the basis for such a change. But it has 
been held that Form 41, plainly ambiguous in its terms, 
might be found to be effective to change a beneficiary of 
Army Life Insurance if it was shown the veteran intended 
it to be used for this purpose. Rosenchein v. Citron, et al, 
supra; Shapiro v. U. S. et al, supra. 

Defendant claims the intention of the veteran may be 
shown only by testimony as to statements made contem¬ 
poraneously with the execution of the form. While it ap¬ 
pears that in some of the cases, the testimony to explain 
the written instrument consisted of contemporaneous state¬ 
ments, there is no rule of law making this necessary. In 
the case of an ambiguous writing, a party asserting an 
intent on the part of the person executing the writing which 
is not clearly ascertainable from the writing may prove 
circumstances occurring before and after, as well as con¬ 
temporaneous with, the execution of the document where 
such circumstances have a tendency to show intent. Foster 
v. Winingham, et al, C. C. A. 10, Aug. 9, 1948; Shapiro 
v. V. S. et al, 166 F. 2d 240,242. 

It seems to me the circumstances established by plain¬ 
tiff in this case reasonably may be said to support a find¬ 
ing by the jury of an intention on the part of the veteran 
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to change the beneficiary of his life insurance policy from 
his mother to his wife. 

Motion for judgment non obstante veredicto will be over¬ 
ruled. 

Bolitha J. Laws 

April 4, 1949 Chief Judge 

55 Filed Apr 29 1949 Harry M. Hull, Clerk 

Judgment 

This cause having come on for trial before the court and 
a jury, and the jury, after considering the evidence, the 
arguments of counsel, and the instructions of the court, 
having returned a verdict finding that the insured, Arnold 
B. Derifield, subsequent to his marriage to the plaintiff, 
on January 19, 1943, effectively changed the designation 
of the principal beneficiary of the $10,000 policy of Na¬ 
tional Service Life Insurance, herein sued upon, (identi¬ 
fied as policy N-6 042 695), from his mother, Mrs. Pauline 
S. Sullivan, to his wife, Mrs. Dorothy A. Derifield (the 
plaintiff herein); and it appearing to the court that the 
said policy of insurance was in full force and effect on the 
date of the insured’s death, to-wit, July 29, 1943, it is 
this 29th day of April 1949, 

ORDERED, ADJUDGED AND DECREED AS FOL¬ 
LOWS: 

1. That the co-defendant, Pauline S. Sullivan, have and 
recover nothing of and from the co-defendant, the United 
States of America, under the $10,000 policy of National 
Service Life Insurance involved in this litigation. 

2. That the co-defendant, the United States of Amer¬ 
ica, pay the proceeds of said $10,000 policy of National 
Service Life Insurance to the plaintiff, Dorothy A. Deri¬ 
field, as the last designated principal beneficiary, the 

56 same to be paid in monthly installments as provided 
by law% commencing July 29, 1943, the date of death 

of the insured, the rate of the monthly installments pay- 
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able and the aggregate sum thereof which have accrued 
to date to be computed by the Veterans Administration, 
after the beneficiary has submitted proof to that agency 
showing the date of her birth and has been offered an op¬ 
portunity to make an election as to the method of pay¬ 
ment she desires. 

3. That the co-defendant, the United States of America, 
deduct ten percentum (10%) of the monthly installments 
which have accrued to the plaintiff, Dorothy A. Derifield, 
to date, under the said policy of insurance, and pay the 
same to her attorneys of record, Messrs. James R. Sharp 
and Daniel L. O’Connor, and also deduct ten percentum 
(10%) of any and all future installments which may here¬ 
after be paid to the said Dorothy A. Derifield, by virtue 
of and pursuant to this judgment, and pay the same to the 
said attorneys, for services rendered in this case. 

Bolitha J. Laws 

Chief Judge 

• • • • 

58 Filed May 26 1949 Harry M. Hull, Clerk 

Notice of Appeal 

Notice is hereby given this 26th day of May, 19 49, that 
the defendant, Pmline S. Sullivan hereby appeals to the 
United States Court of Appeals for the District of Co¬ 
lumbia Circuit from the judgment of this Court entered 
on the 29th day of April, 1945 in favor of Dorothy Deri¬ 
field against said Pauline S. Sullivan. 

/s/ Robert C. Handwerk 
Robert C. Handwerk 
/s/ Jordan R. Bentley 
Jordan R. Bentley 
Attorneys for 
Pauline S. Sullivan 
327 Southern Bldg., 
Executive 1411. 
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Proceedings 

2 Colonel Joseph F. O’Brien 

• • • • 

Direct Examination 
By MR. O’CONNOR: 

Q Colonel, will you state your name, please? A Jo¬ 
seph F. 0 ’Brien. 

Q Will you state to the Court the position which you 
held in the War Department during World War II? A 
From January of 1942 until April, 1943, I was officer in 
charge of, or assistant officer in charge of, the War De¬ 
partment program on life insurance. 

Q Are you familiar with War Department Form W. D., 
A. G. 0.41? A lam. 

Q Was this Form 41 used by the War Department in 
1943? A It was, yes, sir. 

Q Do you recall the title designation appearing on 
Form 41? A The title on the form was modified suc¬ 
cessively all through the years from 1924 up through the 
period when I was intimately acquainted with it, and as 
of 1942 and to April, 1943, the heading of the form 

3 then in use was “Designation of Beneficiary or 
Designation of Change in Address of Beneficiary.” 

• • • • 

4 A The purpose of Form 41 was to provide the 
medium for military personnel to make a designa¬ 
tion of the person entitled to the six-months’ gratuity to 
be paid by the War Department to the beneficiary in case 
of the death of the man in service. 

• • • • 

5 By THE COURT: 

Q Is there anything in the form, Colonel, which 
shows that it related to the annuity rather than to a change 
of beneficiary on a National Service insurance policy? 
A Not as the form existed at that time, Your Honor. 
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Q As it existed as of the time Mr. Derifield filled it 
out, you mean? A That is correct, Your Honor. This 
form was revised July 17, 1942, and was executed by 
Derifield January 2, 1943. This form is the form that was 
then in use across the Army. 

Q And you later changed it? A We later modified 
the heading to clarify its purpose. 

• • • • 

Cross Examination 
By MR. HANDWERK: 

Q Then, Colonel, that form was not used to change the 
beneficiary on your National Service Life Insurance policy, 
was it? A It was never so intended to be used by the 
War Department. 

• • • * 

6 By MR. HANDWERK: 

Q What was the date of that change, when the 
form was changed later? When was that form changed 
to include changes of beneficiaries in National Service 
Benefit Life policies? Do you know the date? A WT11 
you restate the question? 

Q You stated that later the form was changed to in¬ 
clude changes of beneficiaries in life insurance— 

7 benefit life policies. A Not to include but to ex¬ 
clude. That is, we revised the form. We made the 

heading very clearly to state that it was not to be used in 
effecting changes of beneficiary on Government life in¬ 
surance. 

Q When was that change made ? A The revised form 
was printed in September, 1943, and we made distribu¬ 
tion from the Government Printing Office to the veterans 
across the world in November, 1943. 

• • • • 

11 Q You testified that the form was revised in 
September, I believe, 1943? A That is right. 
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Q What was the purpose of that revision, Colonel? It 
was under your direction, was it not, that it was revised? 
A Yes. 

Q What was the purpose of that revision? A The 
purpose was to avoid the chance of our insurance officers 
in the Army using that form erroneously. It was clear 
to me that it had been used for purposes, in many instances, 
of effecting changes of beneficiary on insurance. The form 
was not intended to be used for that purpose. It was 
intended to be used to designate the beneficiary of 
12 six-months’ gratuity. 

As soon as I saw a copy of the form in Decem¬ 
ber, 1942, or about then, I immediately recommended re¬ 
vision of this form and destroyed the old forms. The re¬ 
vision as it was finally printed at the Printing Office bore 
a heading to make it clear it was not to be used in connec¬ 
tion with insurance. 

Q That was the sole purpose of changing or making the 
revision? A That is right. As soon as the new form 
was available, I sent a directive out to destroy the old 
ones, and got it off as fast as it was administratively pos¬ 
sible from Washington to do it, to make sure there would 
be no further misuse of that form. 

MR. SWANN: That is all. 

Redirect Examination 

By MR. O’CONNOR: 

Q Do I understand from your testimony, Colonel, that 
Form 41 as it stands here, Plaintiff’s exhibit 3, was sub¬ 
ject to misuse? A It was my feeling that it was a very 
poorly conceived form, and the probabilities were that it 
would be misused in many instances throughout our Army, 
because we did not have, I think, military personnel who 
knew about the six-months’ gratuity, and did not know 
many things. We had to train them. 
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13 Q Is there anything on the Form 41 that we 
have here to designate what the purpose of the 
form is? A My recollection is that there is nothing on 
that form that makes it clear that it is to be used solely for 
the purpose of the six-months ’ gratuity and is not to be 
used for the purpose of changing beneficiary on insur¬ 
ance, Government or National Service Life. 

• • • • 

15 Further Redirect Examination 

By MB. O’CONNOR: 

Q How did the heading of the new form read? Do 
you recall? What was the revised form after you re¬ 
vised it? A Roughly I remember the heading specified 
that “This form is to be used in designating beneficiary 
of six-months’ gratuity.” That is in large black type. 

Beneath it, in somewhat smaller type: “This form is 
not to be used to designate the beneficiary of Government 
Service or National Service Life.” 

The form itself remained the same other than that 
heading. 

Deposition of Dorothy Derifield 

DOROTHY DERIFIELD, the plaintiff herein, 
called as a witness in her own behalf, being first 
duly sworn, testified as follows: 

• • • • 

Direct Examination 
By MR. COLLINS: 

Q State your full name and address. A Mrs. Doro¬ 
thy Ann Derifield. 

Q And your address, Mrs. Derifield? A 6025 Seville 
Avenue, Huntington Park. 

Q What was the name of your husband, Mrs. Deri¬ 
field? A Arnold B. Derifield. 
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Q When were you married to him, and where? A On 
January 19,1943, at Boise, Idaho. 

Q How long had you known Mr. Derifield prior to 
your marriage? A Nine months. 

Q Where did you become acquainted with him? A 
Here in Los Angeles. 

* * * * 

Q Had you contemplated being married in California, 
prior to your marriage in Boise, Idaho ? A Yes, we had. 

Q Did you take any steps in connection with obtaining 
your marriage license in California? A Yes. I ap¬ 
plied for a marriage license in Los Angeles. 

Q You didn’t use that marriage, license? A No, we 
didn’t. 

Q In connection with applying for that marriage li¬ 
cense, was there a mistake made in connection with your 
name? A Yes. It had the name “Dorothea” on there. 

Q Rather than “Dorothy”? A Yes. 

Q Prior to your marriage to Derifield, did you have 
any conversation with him concerning his National Serv¬ 
ice Life Insurance? A He had written in his letters— 

MR. WHITEHEAD: We object to that, on the ground 
that it is hearsay, and on the ground that it is incompetent, 
irrelevant and immaterial. 

Q By MR. COLLINS: Your answer, I take it, to my 
question, was that you had no conversation wdth him on 
that subject prior to your marriage? A You mean be¬ 
fore I went up to Idaho, before he went up there—we 
had never talked about it before that. 

Q Did you ever receive any correspondence from your 
husband prior to your marriage to him with respect to his 
National Service life insurance? 

MR. WHITEHEAD: That is objected to as leading and 
suggestive. 

A Yes, I had. 

Q By MR. COLLINS: Mrs. Derifield, I show you 
what purports to be a photostatic copy of a letter com- 
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mencing, “My Darling Dorothy,” and ending with a post¬ 
script, and signed “Arnold,” and ask you to exa min e 
it. Will you tell me, Mrs. Derifield, what you did with 
the original of the letter of which this purports to be a 
photostatic copy? A I brought it down to you. 

MB. COLLINS: For the record, Mr. Whitehead, may 
I state that the original of this letter is in the files of the 
Veterans Administration in connection with this case. 

MR. WHITEHEAD: Yes. 

MR. COLLINS: And was sent to the Veterans Ad¬ 
ministration by me, by registered mail, return receipt re¬ 
quested, on or about May 5,1946. 

Q By MR. COLLINS: Will you state what that doc¬ 
ument is that you have in your hand, Mrs. Derifield? A 
This is a letter that was written to me before w T e w’ere 
married. 

Q And by whom was that letter written? A It was 
written by my husband. 

Q Can you state approximately when you received that 
letter? A Well, I think I got this letter in November. 

Q Of what year? A 1942. 

Q Prior to your marriage to Arnold B. Derifield? A 
That’s right. 

# * • • 

Q During the time of your residence at the Manitou 
Hotel in Boise, Idaho, did you ever have any conversa¬ 
tion with Mr. Derifield concerning his National Service 
life insurance? A Yes, I did. 

MR. WHITEHEAD: That is objected to as leading 
and suggestive. 

Q By MR. COLLINS: When did that conversation 
take place? A It took place in the evening, w’hen we 
were out for a walk. 

Q Was anyone else present at that time? A No; just 
the two of us. 

Q As nearly as you can remember, what was the date 
of that conversation? A I imagine that would be about 
the 23rd or 24th of January. 
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Q That was after your marriage to him? A Yes. 

Q Will you state what Mr. Derifield said to you on 
that occasion. 

MR. WHITEHEAD: That is objected to as eliciting 
hearsay testimony. 

Q By MR. COLLINS: Was anyone else present at 
the time of the conversation? A There wasn’t. 

Q Will you state what the conversation was, Mrs. Deri¬ 
field? 

MR. WHITEHEAD: And it is not the best evidence. 

A Well, he just wanted me to know exactly what— 

MR. WHITEHEAD: That is objected to as expressing 
the conclusion of the witness, and not responsive to the 
question. 

Q By MR. COLLINS: Just tell us what was said, 
Mrs. Derifield. A He wanted me to be sure I would 
know exactly what I would get if anything happened to 
him, and he told me that I would get— 

MR. WHITEHEAD: We move that the answer of the 
witness be stricken as expressing a conclusion of the wit¬ 
ness. 

Q By MR. COLLINS: Go ahead, Mrs. Derifield. A 
He wanted me to be sure that I would know exactly what 
I was getting, if anything should happen to him, and said 
that I would get the National Service life insurance, and 
I would get my gratuity payments, and then I would be 
entitled to a widow’s pension. 

• • • • 

Q During the time that you resided in Casper, Wyom¬ 
ing, did you have any further conversation with Mr. Deri¬ 
field concerning that National Service life insurance? A 
Yes, w’e did, one day 

Q Just answer “Yes” or “No.” A Yes. 

Q When did you have that conversation? A In April. 

Q And where w T as the conversation had? A In the 
kitchen in our apartment. 
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Q Was anyone else present at that time? A No; jnst 
the two of ns. 

Q Are you able to state the approximate day of the 
month of April when that conversation occurred? A 
Well, I think it would be around the 11th or 12th of April. 

Q How are you able to fix that as the date? A Be¬ 
cause it was shortly before we left. It was a few days 
before we left there, and he talked to me about it. 

Q When did you leave Casper? A I believe I left 
along about the 15th. I am not sure of the date, though. 

Q That is, April 15,1943 ? A Yes. 

Q Will you tell us what that conversation was? 

MR. WHITEHEAD: We object to that, on the ground 
that it is eliciting hearsay testimony and is incompetent, 
irrelevant and immaterial. 

MR. COLLINS: Go ahead. 

A He was going to the base to fill out some papers. 

Q Is that what he told you? A Yes. 

Q What did he say? A They had called him on the 
telephone and told him he had to come out and fill out his 
forms, so he told me that he had to go back to the air 
base and get everything ready, because he would be leav¬ 
ing there in a few days, and he had to go and fill out his 
last will—well, he didn’t say what forms; he just said he 
had to get everything in order. And he told me again that 
I should be sure, if anything happened to him, that I 
would get my insurance and my gratuity payments. 

• • • • 

Q Prior to taking the trip to Spokane, Washington, 
did you have any further conversation with Mr. Derifield 
about any other insurance he had on his life, other than 
the National Service life insurance? 

MR. WHITEHEAD: That is objected to as incompe¬ 
tent, irrelevant and immaterial, and calling for a con¬ 
clusion of the witness, and also on the further ground 
that it is hearsay. 
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A Yes. He had a New York Life insurance policy. 

Q By MR. COLLINS: You say you had a conversa¬ 
tion with him about some other insurance? A Yes. 

Q And approximately when did you have this conver¬ 
sation? 

MR. WHITEHEAD: The same objection as to the 
conversation. 

A We had that in the early part of April. 

Q Was anyone else present besides you and your hus¬ 
band ? A No; just the two of us. 

Q Will you state what the conversation was? A Well, 
he had this policy, and his mother was the beneficiary. 

Q Policy in what company? A The New York Life. 

Q Do you remember the amount of it? A It was 
for $1000. 

Q Proceed with the conversation. A And we just 
agreed that we would leave that policy in his mother’s 
name. 

• * • • 

Q Will you relate who participated in the conversa¬ 
tion and what each of them said? A Well, the conver¬ 
sation was between my husband and his stepfather. 

MR. WHITEHEAD: The same objection, incompetent, 
irrelevant and immaterial, and eliciting hearsay testi¬ 
mony. 

Q By MR. COLLINS: What was the conversation, 
Mrs. Derifield? A Well, they were just discussing it. 

Q If you recall, state what each person said. A Well, 
his stepfather didn’t think he was doing so good. 

MR. WHITEHEAD: I move that be stricken, on the 
ground that it expresses a conclusion of the witness. 

Q By MR. COLLINS: What did Mr. Sullivan say, as 
nearly as you can remember? A I don’t remember the 
exact words, but he just implied in his conversation that 
he didn’t think he was doing so good, and wanted to know 
how we were getting along. And my husband just told 
him how much he was making, and my husband turned 
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to me and told me to tell him how well he was taking 
care of me; he told me to tell him how much I would get 
if anything happened to him. 

Q What did you say then? A I told him that I was 
going to get the National life insurance, and my gratuity 
payments. 

Q And at that time and place Mrs. Pauline Sullivan, 
the defendant in this action, was present, was she? A 
Yes, she was. 

• • • • 

Q Was there any other gathering or occasion on which 
any mention was made of National Service life insur¬ 
ance? A Yes, there was. 

MR. WHITEHEAD: Objected to as leading and sug¬ 
gestive. 

Q By MR. COLLINS: When was this? 

A Out at his grandmother’s. 

Q Approximately when? A Well, about the third 
day after we were there. 

Q Who was present at that conversation? A His 
grandmother. 

Q And her name, again? A Bernice Fordyce, and 
the grandfather, James Fordyce, and his aunt, Josephine 
Fordyce, and his mother. 

Q That is, Mrs. Pauline Sullivan? A Yes—and her 
husband and myself. 

Q And where were the people you have just mentioned 
gathered? A We were sitting in the dining room. 

Q And that was in the grandmother’s home in Oppor¬ 
tunity, Washington? A Yes. 

Q How large a room is that, Mrs. Derifield? Was it 
an ordinary-sized dining room? A Yes, it was. 

Q Where, if you recall, were the various individuals 
you have just mentioned seated in the dining room? A 
Well, the family was sitting at the dining room table, and 
his aunt was sitting there, and his grandfather was sit¬ 
ting in a rocker by the stove. 
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Q And where was Mrs. Sullivan? A Mrs. Sullivan 
was sitting at the dining room table also. 

Q Where were you and your husband sitting? A We 
were sitting on a chair by the door. 

Q At that time and place, with those people present, 
what conversation took place with respect to the National 
Service life insurance? 

MR. WHITEHEAD: We object, on the grounds that 
it is incompetent, irrelevant and immaterial, and an at¬ 
tempt to elicit hearsay testimony. 

A My husband told me to give his mother the New 
York Life insurance policy that I had. 

Q Did you do that? A Yes; I gave her the policy, 
and he said that if anything happened to him she would 
get her insurance from the New York Life, and that I 
would get the National life insurance. 

Q And this was in the presence of the defendant, Mrs. 
Pauline Sullivan? A Yes, it was. 

• • • • 

A Yes; I received some forms to fill out for the gratuity 
pay, and also for a widow’s pension. 

Q Did you fill those forms out? A Yes, I did. 

Q Did you receive your gratuity pay? A Yes, I did. 

Q And do you now receive a widow’s pension? A 
Yes, I get a pension. 

Q You have never, however, received anything out of 
the National Life Insurance policy? A No, I never did. 

• • • • 

MR. PATRICK S. SULLIVAN was called as a witness 
on behalf of the defendant, Pauline S. Sullivan and, being 
first duly sworn to testify to the truth, the whole truth, 
and nothing but the truth, testified as follows: 

Direct Examination 

* • * • 
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Q Did the same said Dorothy Derifield at any time, 
either in your conversation or any other conversation, tell 
you that she was going to get the National Life Insurance 
on Arnold’s life? A No, sir. 

• • • * 

Q And how long had he been here visiting then? A I 
think he was with his mother three days, off and on. I 
think he had saw his mother three times. 

Q My question was how long was he in Spokane on 
that leave? A That, I couldn’t tell you, sir, because I 
was out of town myself. 

• • • • • 

Q And you saw him at the depot when he left? A 
When he departed; yes, sir. 

Q Did you have any conversation with him at that 
time? A The only conversation I had — 

Q Excuse me. Just answer that question yes or no. 
A Yes. 

Q Was Dorothy Derifield present at the time? A Ap¬ 
proximately twelve feet from where I was talking to him. 

Q And what was the conversation you had with him at 
that time? A I was holding his bag while he was getting 
the berth—tickets,—and after receiving them, his wife, 
Dorothy, was talking to his mother. 

MR. AXTEL: I object to that as incompetent, irrelev¬ 
ant, and immaterial, and hearsay testimony. 

MR. EDGERTON: Wait until he finishes his answer. 

A (Resumed) And after he came back from getting 
his ticket, I shook hands with him, and he told me—He 
said, “I am never coming home, but Mom will be taken 
care of.” I walked past him, carrying his handbag. The 
last I saw of him was when he boarded Car J-19, which 
carried their berths to destination. 

• • • • 

Q Was any reference made to insurance in that con¬ 
versation, or was his only remark the one you testified 
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to? A The only remark that I heard him make about 
insurance was that he was not coming home, but Mom 
would be taken care of. 

* * • • 

Q But you saw him only one night at dinner? A I 
had only visited with him one night at dinner when he 
was sitting at the dinner table, and the night he departed. 

Q How many days elapsed from the night of the din¬ 
ner meeting until he left Spokane at the Union Pacific 
Station? A I couldn’t tell you, sir. 

Q You don’t know how long a period of time it was? 
A It may have been the next night that I talked with 
him. 

Q You actually know, then, that you saw him just the 
two times? A Yes, sir. 

* • * • 

Q Did Arnold Derifield live with you and his mother 
before he went into the army? A He did not, sir. He 
lived with his grandmother, Mrs. J. R. Fordyce, at Op¬ 
portunity. 

Q How long did he live there with his grandmother? 
A Well, to my estimation, practically all his life, except 
when we were first married, when he was a small boy. 

Q How long was it that he lived with you, then, before 
he went to live with his grandmother? A Approxi¬ 
mately four years. 

Q Four years after you were married? A Yes, sir. 

Q And after that, did he ever live with you and Mrs. 
Sullivan? A No, sir. 

Q At no time? A No, sir. 

• • • • 

MISS BETTY SULLIVAN was called as a witness on 
behalf of the defendant, Pauline S. Sullivan and, being 
first duly sworn to testify to the truth, the whole truth, 
and nothing but the truth, testified as follows: 
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Direct Examination 

• * • • 

Q (By Mr. Edgerton) Now, just relate what conver¬ 
sation occurred between your mother, Mrs. Sullivan, and 
your brother, Arnold Derifield, at that time and place. 

MR. AXTEL: I object to that incompetent, irrelevant, 
and immaterial, and hearsay testimony. 

A I saw Mother open the buffet drawer and offer him 
his insurance policy. 

Q (By Mr. Edgerton) What reply did Arnold make, 
if any? A He said, “No, Mother; that is yours. You 
keep it.” 

Q Did you see the policy that Mrs. Sullivan tendered 
to Arnold? A Yes, I did. 

Q And could you recognize what insurance policy it 
was ? A Yes, I can. 

Q What policy was it? A It was this National Serv¬ 
ice Life Insurance Policy. 

• • • • 

Q (By Mr. Edgerton) State whether or not you know 
how long your mother had had possession of the insur¬ 
ance policy that you have mentioned prior to Arnold’s 
leave in April of 1943? A Approximately a year. 

Q And after he returned to the army following that 
leave, state whether or not you know that your mother 
had possession of the policy. A She did. 

Q Do you know approximately how long after that she 
had possession of it? A She had it for over a year 
afterwards. 

Q How do you know that? A I saw it several times. 

Q In your home? A In our home; yes, sir. 

• • • • 

Q Where was Arnold Derifield and his wife staying 
while they were in Spokane? A They were staying at 
my grandfather’s, Mr. J. R. Fordyce, Opportunity. 
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* # • * 

MRS. PAULINE S. SULLIVAN, one of the defendants 
herein, called as a witness in her own behalf, being first 
duly sworn to tell the truth, the whole truth, and nothing 
but the truth, testified as follows: 

Direct Examination 

• * * • 

Q During your visit with Arnold that Monday morn¬ 
ing, either at your home or enroute to Opportunity, did 
he discuss with you his business affairs or his insurance? 

MR. AXTEL: I object to that question as incompetent, 
irrelevant, and immaterial, and hearsay testimony. 

Q (By Mr. Edgerton) Go ahead and answer the ques¬ 
tion. A May I ask a question ? 

MR. EDGERTON: Off the record, Mr. Reporter. 

(There was a discussion off the record.) 

Q (By Mr. Edgerton) You may answer the question. 
A What was the question ? 

(The question was read by the reporter.) 

A Yes, he did. 

Q What was the conversation ? 

MR. AXTEL: Objected to upon the grounds that it is 
incompetent, irrelevant, and immaterial, and it is eliciting 
hearsay testimony from the witness. 

A He said that he was leaving his New York Policies 
as they were to myself and my mother, and also his 
National Life Insurance Policy to me. 

Q Did he mention his wife in this connection? A No. 

Q Did he assign any reason for not naming her as 
beneficiary in any of these policies? 

MR. AXTEL: That is objected to as leading and as 
being incompetent, irrelevant, and immaterial, and elicit¬ 
ing hearsay testimony. 

A Yes, he said that Dorothv had — 

• * 

Q (Interposing) Well, the answer is “Yes”? A 
Yes. 
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Q What reason did he assign? A He said that Doro¬ 
thy would be well taken care of and she had a good job 
with the telephone company. 

MR. AXTEL: I move that the answer be stricken. 

Q (By Mr. Edgerton) Did he say anything further 
to you at that time about his marriage? A He said he 
wished he had not been so hasty about it. 

• • • • 

Q Well, did you have any conversation with Arnold 
after dinner about his insurance? A Yes. 

Q State what happened and what the conversation was. 

MR. AXTEL: I object to that as being speculative. 
He never fixed the time and the place and the persons who 
were present. 

Q Who was the conversation between? A Arnold 
and myself. 

Q Where was Dorothy Derifield? A She was talk¬ 
ing to Kathleen Finch and looking at pictures in the 
living room. 

Q About how far distant from where you and Arnold 
were talking? A About ten feet. 

Q And where was your daughter Betty? A Betty and 
Mary Ellen were cleaning off the table—clearing off the 
table. 

Q Betty Ellen is another of your daughters, is she? 
A Mary Ellen, yes. 

Q Mary Ellen? A Yes. 

Q And where were you and Arnold, in what room? 
A The dining room. 

Q All right. State just what happened and what was 
said between you and Arnold. 

MR. AXTEL: I object to that question as eliciting 
hearsay testimony from the witness and as being incompe¬ 
tent, irrelevant, and immaterial. 

A I pulled open the buffet drawer and was putting 
some linen and things away, and I had his insurance pol- 
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icy in that drawer, and I says, “Arnold, do you want 
this”? And he says, “No, Mom; th$,t is yours. Put 
it away.” 

Q What insurance policy was that? A That was his 
Government policy. 

Q That is the same insurance policy that is involved 
in this lawsuit? A The National Life. 

• * • • 

Q Now, after the occasion of the dinner about which 
you have testified, when, next, did you see your son? A 
On Friday. 

Q That was the day he left? A Yes. 

Q Where did you see him on Friday? A I went out 
to my father’s home at Opportunity and had lunch out 
there, and we all stayed until about 3:30 and came back 
into town. 

Q During that time did you have any conversations with 
your son regarding his insurance? A Yes. 

Q WThen and where did that conversation, or conversa¬ 
tions, take place? A What was that question? 

Q I said when and where did that conversation, or 
conversations, take place? A Do you mean the room or 
whose place? 

Q Well, both. A Well, it took place out in my fath¬ 
er’s home. 

Q In what part of the house? A In the front room. 

Q Who was present? A My mother and myself and 
my sister and Dorothy. 

Q And since the conversation was between you and 
Arnold, according to your testimony, he was present also, 
I presume? A Oh, yes. 

Q What was the conversation had at that time? A I 
came into the house, and he and my mother were talking 
in the front room, and my sister and Dorothy were put¬ 
ting the dishes away. I had been outside, and he says, 
“Mom, come here a minute.” He says, “I have just got 
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through telling Grandmother that I am leaving all of my 
insurance policies on my Government policy to you.” 

• * • • 

Q You have testified, Mrs. Sullivan, that you had pos¬ 
session of Arnold’s Government Life Insurance, or the 
insurance which is in issue in this lawsuit. When and 
how did you come by it and how long did you have it in 
your possession? A It was mailed to me after—some¬ 
time after he went into the service, the second of Febru¬ 
ary. I do not recall just what month or how soon I got 
it; but I kept it in my possession until a year after he 
was killed. 

• • • • 

Q Was this marriage before or after you received the 
National Service Insurance Policy? A I had received 
it before they were married. 

Q What other insurance, if there was any other in¬ 
surance, did Arnold Derifield have? A He had two poli¬ 
cies in the New York Life. 

Q And what were their amounts? A One was a 

v i 

$500.00 accident insurance policy, and one was a thousand 
dollar policy that he had borrowed on here. 

Q Who were the beneficiaries in those policies? A 
My mother was named beneficiary of the accident, and I 
was on the other policy. 

* • * • 

Dorothy Derifield, 

the plaintiff, called as a witness in her own behalf, having 
been first duly sworn, testified as follows: 

* * • * 


Direct Examination 

• # • • 

Q While you and your husband were in Spokane and 
Opportunity, Washington, in April, I believe it was, of 
1943? A That’s right. 



33 A 


Q On how many occasions did you or your husband see 
Mrs. Sullivan? A Three times. 

Q And when and where did you see her? A We saw 
her on Monday at his grandmother’s, and on Wednesday 
at her house, and on Friday at the grandmother’s. 

Q The grandmother’s was the Fordvce home in Oppor¬ 
tunity, Washington? A Yes, sir. 

Q To the best of your knowledge and recollection, was 
Mrs. Sullivan ever alone with your husband at the grand¬ 
mother’s home in Opportunity, Washington? 

MR. WHITEHEAD: That is objected to as calling for 
a conclusion of the witness, and speculative, and leading 
and suggestive. 

MR. COLLINS: You may answer. 

A No, she wasn’t. 

Q BY MR. COLLINS: You were present on all occa¬ 
sions when she was at the grandmother’s home in Oppor¬ 
tunity, Washington, together with your husband? 

MR. WHITEHEAD: That is objected to as leading 
and suggestive. A Yes, I was. 

• * ♦ • 

Q On pages 48 and 49 of her deposition she says she 
had a conversation with your husband when you were not 
present, as follows, and I am quoting from line 21 on page 
48 of the deposition of Pauline S. Sullivan: 

“I came into the house and he and my mother were talk¬ 
ing in the front room, and my sister and Dorothy were 
putting the dishes away. I had been outside, and he says, 
‘Mom, come here a minute.’ He says, ‘I have just got 
through telling your grandmother that I am leaving all 
of my insurance policy on my government policy to you.’ ” 

Will you state, Mrs. Derifield, as to whether or not any 
such conversation was ever had in your presence ? A No, 
there wasn’t. 

• • • # 

Q BY MR. COLLINS: On the occasion of this trip 
to Spokane in 1944, did Mrs. Sullivan give you anything 
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that belonged to your husband? A No, she didn’t. 

Q Did she, on the occasion of that visit, hand you his 
National Service Life Insurance Policy? A No, she did 
not. 

Q Did she, on the occasion of that visit, give you a cer¬ 
tified copy of his birth certificate? A No, she didn’t. 

Q In the deposition of Pauline S. Sullivan, on page 
56 thereof, there was introduced into evidence as Exhibit 
2-A a V-Mail letter, in longhand, from Lieutenant Arnold 
Derifield to Mrs. Pat Sullivan, dated June 24, 1943. One 
paragraph of that letter reads as follows: 

“Say, by the way, if my insurance is do, give the slip 
to Dorothy, as I told her to pay them and you haven’t 
the money. If you paid them, I will send you the money.” 

• • • • 

Q BY MR. COLLINS: I show you, Mrs. Derifield, a 
V-Mail letter dated June 1,1943, addressed to Mrs. Arnold 
Derifield, and signed “Arnold,” and ask you to examine 
it and state whether or not that is a letter that you re¬ 
ceived from your husband some time subsequent to its 
date? A Yes, it is. 

Q You are familiar with his handwriting? A I am, 
yes. 

Q Will you state whether or not this appears to be 
in the handwriting of your husband? A Yes, it is his 
handwriting. 

Q I direct your attention to the portion of the letter 
which reads: “Honey, by the way, will you pay my in¬ 
surance for me? You will have to write my mother to 
find out about it. I think it is due pretty soon. ’ ’ 

Q BY MR. COLLINS: Mrs. Derifield, after vour hus¬ 
band went overseas in April, 1943, what arrangements were 
made with respect to paying premiums on his National Life 
Insurance policy? A I was supposed to send the money 
to his mother. 

Q That is, with respect to the Government National 
Life Insurance? A That was deducted from his pay 
every month. 
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Q What insurance premiums, if any, did you pay? A 
I paid on the New York Life. 

Q How did you pay the premiums on the New York 
Life insurance? A I only paid one premium on it. I 
believe it was quarterly. 

Q Then there was only one premium from the time he 
left until the date of his death; is that correct? A That's 
right. 

• • • • 

Q BY MRS. COLLINS: On page 61, Mrs. Derifield, 
of the deposition of Pauline Sullivan, she is testifying con¬ 
cerning two policies in the New York Life Insurance Com¬ 
pany, and the question is asked her: 

“Where were those policies while Arnold Derifield was 
in military service ? ’' 

And she answers: “They were in my mother's keep¬ 
ing." 

Will you state whether or not you ever had in your 
possession a policy of the New York Life Insurance Com¬ 
pany on the life of your husband? A Yes, I did. 

Q And when did you receive possession of that policy? 
A In January. 

Q Of what year? A 1943. 

Q And where did you receive possession of it? A In 
Boise, Idaho. 

Q Did it come to you by mail? A Yes. It came from 
my home in Huntington Park. My mother forwarded it 
to me. 

Q What was the occasion of that policy being forwarded 
to you? A My husband had made a loan on it of $50. 

Q If you know, what was the purpose of that loan? A 
So we could get married. 

Q You testified in your earlier deposition that you 
handed Mrs. Sullivan a New York Life Insurance Com¬ 
pany policy in Opportunity, Washington, in April, 1943. 
Is that the same policy concerning which you have just 
testified? A Yes, it is. 
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Q How long had yon known Arnold Derifield prior to 
the time of your marriage ? A Nine months. 

Q And what was the date of vonr marriage, again! A 
January, 1943. 

Q And you became acquainted with him some time in 
June, 1942? A That’s right. 

Q How did you become acquainted with him? A I 
was introduced to him by his aunt. 

Q What was her name? A Mrs. Ruby Brunzrett. 

Q How long had you known her? A Three years. 

Q In what way had you known her? A I worked with 
her. She was my supervisor. 

Q In what way was that, Mrs. Derifield? A With the 
Telephone Company. 

* * • • 

Q Prior to the time of your marriage, if you know, 
how many letters did you receive from him? A Fifty-two 
letters. 

Q And did they contain endearing terms, such as the 
letter which is Plaintiff’s Exhibit 2, “All my love, Honey. 
I’m sure lonesome for you ” ? A Yes, they did. 

Q Prior to the time of your marriage, had you ever 
met your husband’s mother ? A No, I hadn’t. 

Q Had you ever corresponded with her? A Yes; I 
had one letter from her. 

• • • • 

Q BY MR. COLLINS: After your husband went over¬ 
seas in April of 1943, and up to the time of his death in 
July of 1943, how many letters did you receive from him? 
A I received 68 letters. 


• • • * 

Q During the stay in Opportunity and Spokane, Wash¬ 
ington, when you and your husband were visiting his rela¬ 
tives, were you present with him all the time that he was 
there? A Yes, I was. 

Q Every moment of the day and night? A Yes. 
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Q He was never out of your hearing at any time during 
this entire period? A No. 

Q He didn’t go out in the yard but what you followed 
him; is that right? A That’s right. 

Q He didn’t have any conversations with the relatives 
at all except in your presence; is that right? A That’s 
right. 

Q You are sure of that? A Yes, lam. 

Q And this was every minute and every hour in the 
day, for the entire time you were there? A Yes. 

• • • • 

DEFTS. EXH. #15 

Filed Jul 161949 Harry M. Hull, Clerk 
(SEAL) 

UNITED STATES OF AMERICA 
DEPARTMENT OF THE ARMY 

Washington, 4 May, 1945 

I hereby certify that a search has been made of the avail¬ 
able records of the 369th Bombardment Squadron, 306th 
Bombardment Group, 461st Bombardment Squadron, 331st 
Bombardment Group, 464th Bombardment Squadron, 43rd 
Bombardment Squadron, 29th Bombardment Group, Gowan 
Field, Idaho, Casper Army Air Base, Wyoming, 1st Proc¬ 
essing Group, Smoky Hill Army Air Base, Kansas, Barnish 
Provisional Group, Presque Island, Maine, and no record 
has been found of a designation of beneficiary or change 
of designation of beneficiary for National Service Life 
Insurance, or personal affairs statement, executed by Ar¬ 
nold B. Derifield, serial number 0 735 980. 

/s/ H. B. Lewis 
H. B. LEWIS 
Major General 

Acting The Adjutant General 


(SEAL) 
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DEFTS. EXH. #4 

Identification 

Filed Jnl 16 1949 Harry M. Hull, Clerk 

(SEAL) 

VETERANS ADMINISTRATION 
Washington 25, D. C. 

March 10,1947 

Your File Reference: 

In reply refer to: 8BEAB 
XC-3,378,715 
DERIFIELD, Arnold B. 

Mrs. Panline S. Sullivan 
1129 West Nora Avenue 
Spokane, Washington 
Dear Mrs. Sullivan: 

Reference is made to your claim for the National Serv¬ 
ice Life Insurance of the above-named serviceman. 

It has been administratively determined that the serv¬ 
iceman failed to execute a change of beneficiary in favor 
of Dorothy A. Derifield, and that you are entitled to the 
insurance as the designated beneficiary. 

However, the widow of the serviceman is being allowed 
sixty days from the date of this letter in which to take 
any action deemed necessary by her to protect her in¬ 
terest. In the event no affirmative action is taken by 
Dorothy A. Derifield within the sixty day period, pay¬ 
ments will be commenced to you at the expiration of that 
time. 

Very truly yours, 

/s/ F. *B. Simms 
F. B. SIMMS 
Chief 

Life Insurance Claims 
Division 
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GOVT. EXH. #2 


Filed Jnl 16 1949 Harry M. Hull, Clerk 


(SEAL) 

UNITED STATES OF AMERICA 
DEPARTMENT OF THE ARMY 


Washington, 2 January, 1946 

I hereby certify that the attached documents concerning 
Arnold B. Derifield, who was enlisted in the Army of the 
United States 26 January 1942 and assigned Army serial 
number 0 735 980, and entered on active duty the same day, 
to accept a commission; appointed a second lieutenant, 
Army of the United States 2 January 1943, assigned serial 
number 0 735 980, and entered on active duty the same day, 
and was killed in action 29 July 1943, are true photostatic 
copies of the enlistment record, WD AGO Form No. 22; 
service record, WD AGO Form No. 24; officer’s qualifica¬ 
tion card, WD AGO Form No. 66-1, and two designation or 
change in address of beneficiary, WD AGO Form No. 41, 
the originals of which are in the custody of The Adjutant 
General of the Army. 

1 further certify that a search has been made of all 
available pertinent records and no record of a designation 
of beneficiary or change of designation of beneficiary for 
National Service Life Insurance executed by the above 
named individual has been found. 

/s/ Edward F. Witsell 
Edward F. Witsell 
Major General 
The Adjutant General 

(SEAL)— 

I hereby certify that MAJOR GENERAL EDWARD F. 
WITSELL, who signed the foregoing certificate, is The 
Adjutant General of the Army, and that to his certification 
as such full faith and credit are and ought to be given. 
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In testimony whereof I, Kenneth C. RoycUl, Secretary 
of the Army, have hereunto caused the seal of the De¬ 
partment of the Army to be affixed and my name to be 
subscribed by the Deputy Administrative Assistant of the 
said Department, at the City of Washington, this second 
day of January, 1945 

/s/ Kenneth C. Royall 

Secretary of the Army 
By /s/ James C. Cook 
Deputy Administrative Assistant. 

WAR DEPARTMENT 
Form No. 7 



Filed Jul 30 1949 Harry M. Hull, Clerk 
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PLAINTIFF’S EXHIBIT No. 7 

Friday Nite 

My Darling Dorothy: 

Well Honey I’m on the train on my way to March 
Field. We will be there until Xmas. It has been so foggy 
that we haven’t been able to fly so we are going to go down 
there and finish up. 

Honey I was over to see the Chaplin today but he was 
busy but I’ll see him the very first thing when I get back. 

I went over to the Hospital yesterday and had a blood 
test taken. I guess you know we both have to, before wre 
can get a license so don’t forget. Honey you will prob¬ 
ably have to apply for the license there as they are only 
good in the county you are married in. We both have 
to be there w’hen it is picked up. 

I hope because I didn’t get to see chaplin won’t change 
things, the chaplin is a swell fellow’ and I can have him 
write the Priest a letter and fix things up. 

We still don’t know for sure when we are going to 
graduate but as far as I know it will be January 1st or 
2nd but haven’t any idea where we will go. Honey I’m 
having all my insurance turned over to you and also will 
have my pay allotted to you, that is, they will send you a 
check every month. All they will allot is $150 and they 
will pay me my flying pay and rental allowance which 
is about $100 so we won’t have to w’orry, hope that is all 
right with you. My insurance is taken out of my pay 
every month, that’s the Government Policy for $10,000 
and I have a $1,500 policy with the New’ York Life Ins. Co. 

If we get up home w’e can bring my car back and you 
can have it to use. 

I forgot to tell you w’e haven’t any sleepers on this car 
so guess we will really be tired in the morning. This 
train is the next thing to a freight and just as dirty. 

Tell your mother (“Mom”) I got the Xmas card. 
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Now please don’t be mad for me asking you Honey, 
but remember I told you I bought a set of silverware, it 
is a 52 piece set of Community Plate. Should I give 
it away or keep it? I know you will understand and so 
whatever you say is o.k. 

It wouldn’t take much to get me off the train when we 
get near L. A. I can hardly wait untill Jan 2 so I hope 
it goes real fast 

Tell everyone hello and I’m glad your mother is feeling 
better. 

Lots & lots of Love 

Arnold 

P. S. Excuse the writing and write when you have 
time. I’ll call if I get a chance. If you see Aunt Ruby 
tell her where I’m at. Did you get the little package I 
sent, if you don’t let me know, it should be there by now. 

• • • • 


PLAINTIFF’S EXHIBIT NO. 8 

NEW YORK LIFE INSURANCE COMPANY 
A Mutual Company Founded in 1845 
AGREES TO PAY 

to BERNICE FORDYEE, Grandmother of the Insured*** 

..Beneficiary 

(with right on the part of the Insured to change the Beneficiary in the 

manner provided herein) 

.••• FIVE HUNDRED *** .Dollars 

(The Face of This Policy) 

upon receipt of due proof, on forms prescribed by the 
Company, of the death of 

. ARNOLD DERIFIELD, JR. *** .the Insured. 

This contract is made in consideration of the applica¬ 
tion therefor and of the payment in advance of the sum 
of $ 6.57, the receipt of which is hereby acknowledged, con¬ 
stituting the first premium and maintaining this Policy 
for the period terminating on the Twenty-ninth day of 
July Nineteen Hundred and thirty-nine, and of a like 
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sum on said date and every Six calendar months there¬ 
after during the lifetime of the Insured until premiums 
for Thirty full years in all shall have been paid from the 
date on which this Policy takes effect. 

The premium paying period may be shortened by 
application of dividend additions and dividend 
deposits as provided herein. 

This Policy shall take effect as of the Twenty-ninth day 
of January Nineteen Hundred and Thirty-nine , which day 
is the anni versary of this Policy. 

THE BENEFITS AND PROVISIONS printed or writ¬ 
ten by the Company on the following pages are a part of 
this contract as fully as if they were recited at length 
over the signatures hereto affixed. 

In Witness Whereof the NEW YORK LIFE INSUR¬ 
ANCE COMPANY has caused this contract to be signed 
this Eighteenth day of April Nineteen Hundred and Thir¬ 
ty-nine. 

Frederick M. Johnson Alfred L. Aiken 

Secretary President 

Signature Illegible, Registrar 
Branch Office SPOKANE 

Memorandum of Death Benefits Division 

Herewith you will find the requirements which were 
called for in connection with the settlement of Death Bene¬ 
fit No. 551 463 Policy No. 17 298 905 Life of ARNOLD 
DERI FIELD JR. 

POLICY, CALL FOR POLICY 

Forwarded 4/10/44 
Age 21 Examined MW 
ES 

Thirty Payment Life. Insurance Payable at Death. Pre¬ 
miums Payable for 30 years unless Dividends Applied to 
Shorten Premium Paying Period. Annual Participation 
in Surplus. 

DOUBLE INDEMNITY FOR FATAL ACCIDENT 
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PLAINTIFF’S EXHIBIT NO. 9 

NEW YORK LIFE INSURANCE COMPANY 
A MUTUAL COMPANY 

AGREES TO PAY 

to PAULINE S. SULLIVAN, mother of the insured ••• 

- ••• ...Beneficiary 

(with right on the part of the Insured to change the Beneficiary in the 

manner provided herein) 

-••• ONE THOUSAND •••_.Dollars 

(The Face of This Policy) 
upon receipt of due proof of the death of 

-••• ARNOLD DERI FIELD, JR. i## .the Insured 

before December 30th 1982 (hereinafter called the matur¬ 
ity date). 

BENEFITS FOR THE INSURED AT THE 
MATURITY DATE 

It is agreed that the Insured shall have one of the fol¬ 
lowing benefits, if living on the maturity date: 

ENDOWMENT TO INSURED 

OPTION A. An Endowment of ••• ONE THOUSAND ••• 

(The Face of This Policy) 
Dollars payable on the maturity date. 

MONTHLY INCOME FOR LIFE 

OPTION B. A monthly income of *•* SEVEN 30/100 ••• 
Dollars during the lifetime of the Insured, commencing 
on the maturity date and terminating with the monthly 
payment immediately preceding death, the remainder, if 
any, of the face of the Policy, after deducting the total 
sum so paid in monthly payments, to be paid to the bene¬ 
ficiary. 

PARTIAL ENDOWMENT AND PAID-UP LIFE 

POLICY 

OPTION C. An Endowment of $ 277.00 payable on the 
maturity date, together with a Participating Paid-up Life 
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Policy for the face of this Policy, payable to the benefi¬ 
ciary upon receipt of due proof that the Insured died on 
or after the maturity date. This option is conditioned 
upon presentation at the Home Office within thirty days 
before the maturity date of evidence of insurability satis¬ 
factory to the Company. 

The Insured must notify the Company in writing which 
option he selects. If no selection is received at the Home 
Office of the Company at least 30 days before the ma¬ 
turity date, settlement shall be made under Option A. 
Branch Office SPOKANE 1 / 14/44 

Memorandum to Death Benefits Division 

Herewith you will find the requirements which were 
called for in connection with the settlement of Death 
Benefit No. 551 463 Policy No. 12 501 730 Life of 
ARNOLD DERI FIELD, JR." 

CALL FOR POLICY 

Forwarded 1 - 19-1944 
Age 17 Examined EE 
EF 

Endowment Insurance Payable at Death or at age 65 
with option of monthly life income or of Partial Endow¬ 
ment and Paid-up Life Policy. Premiums Payable for 48 
years unless Dividends Applied to Shorten Premium Pay¬ 
ing Period. Annual Participation in Surplus. 

Waiver of Premium 
Double Indemnity for Fatal Accident 
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68 CHARGE TO THE JURY 

THE COURT (LAWS, C. J.): 

• • • • 

74 As I have indicated to yon before, if the veteran 
had done absolutely nothing but fill out this Form 

41, and we did not have any other facts before us, the 
mother would win the case. She would have to win it 
because there would not be anything to show that he 
thought he was executing the form that changed the 
policy. 

The plaintiff—the -wife—says, however, that she has 
more evidence than that. She says that there were con¬ 
versations where he indicated he was going to do it, there 
were conversations indicating he had done it, and that 
there were other circumstances, which you heard 

75 argued to you by the lawyers, which indicated that 
he thought, when he was filling that out, he was 

asking the Government to change the life insurance bene¬ 
ficiary rather than asking it, as usually would be the 
case, to let her be the beneficiary of this six-months 
gratuity— 

I want you to understand that in this particular case 
the letters that were introduced in evidence, the will— 
the last will and testament—the power of attorney—you 
remember those written documents which were read to 
you—and the conversations that plaintiff says occurred 
are not sufficient in themselves to constitute a change of 
policy. In other words, if he simply had conversations 
saying that he was going to change the policy or that he 
wanted his wife to take the insurance; or if he wrote a 
will, such as he did, giving his wife certain benefits; or 
if he gave her a power of attorney, such as he did, giving 
her certain powers; that is not enough to change the 
policy. All of that testimony I have permitted you to 
hear simply for you to be able to decide whether you think 
that indicates that he had an intent when he filled out 
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this Form 41 to change over from his mother to his wife 
the benefits of that life insurance policy. 

* # • • 

76 You should give effect to his views and purposes. 

If he wanted to give it to his mother and intended 
she should have it, of course you would find in her favor. 
If, on the other hand, you find that he intended that his 
wife should get the benefit and then executed this Form 
41 for the purpose of doing that—you have to have both— 
you have to have more than intent: you have to have in¬ 
tent plus writing—if you find that, then the wife will 
prevail in the case. 

Filed Jul 30 1949 Harry M. Hull, Clerk 

PLAINTIFF’S EXHIBIT NO. 5 

DERIFIELD vs UNITED STATES, et al 
Civil Action No. 2019-47 

U. S. District Court for the District of Columbia 

LAST WILL AND TESTAMENT 
OF 

ARNOLD B. DERIFIELD 

KNOW ALL MEN BY THESE PRESENTS that I, 
Arnold B. Derifield, being of sound and disposing mind 
• and memory, and not acting under duress, menace, fraud, 
or the undue influence of any person whomsoever, now 
temporarily residing in Casper, Wyoming, legally domi¬ 
ciled in Spokane, Washington, and now in the active mili¬ 
tary service of the United States, do hereby make, publish, 
and declare, this my Last Will and Testament, in the 
manner following, to-wit: 

FIRST: I direct that all my just debts, including the 
expenses of my last illness and funeral and expenses of 
the administration of my estate, be paid by my Executrix 
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hereinafter named, as soon after my demise as lawfully 
and conveniently may be done. 

SECOND: I hereby give, devise, and bequeath all my 
property, real, personal, and mixed, wheresoever situated, 
of which I may die possessed or in which I may have an 
interest, to my beloved wife Dorothy Derifield, if living 
at the time of my death, 

THIRD: I hereby nominate, constitute, and appoint 

my said wife., the Executrix of this, my 

Last Will and Testament, and direct that no bond be re¬ 
quired of her for the faithful performance of her duties 
as such Executrix. 

FOURTH: I hereby authorize and empower my Execu¬ 
trix with her absolute discretion, to sell, exchange, convey, 
transfer, assign, mortgage, pledge, invest and reinvest, 
the whole or any part of my real or personal estate in 
any manner and in her discretion and to perform all acts 
and to execute such instruments as may be necesary to 
pass a good and sufficient title thereto, without the in¬ 
tervention of any court or courts, probate or otherwise. 

FIFTH: In the event that my wife predeceases me, I 
then nominate Pauline Sylvia Sullivan (Mother), resid¬ 
ing in Spokane, Washington, to be the Executrix of this, 
my Last Will and Testament, and that the power granted 
to my said Executrix in the Third and Fourth Items, to 
act without bond and the intervention of any court, shall 
equally apply to and may be exercised by said alternate 
Executrix. 

SIXTH: I hereby revoke all former Wills by me 
made. 

IN WITNESS W HEREOF, I have hereunto set my 
hand and seal to this my Last Will and Testament, 
and at the bottom of the 1st sheet hereof this 2nd 
day of March, in the Year of our Lord one thousand nine 
hundred and forty-two. 


Arnold B. Derifield (Seal) 
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The foregoing instrument, consisting of one sheet of 
paper besides this, was on the day of the date thereof, 
signed, sealed, published and declared by the said Arnold 
B. Derifield, the testator named therein whose signature 
also appears at the bottom of the first page, as and for 
his Last Will and Testament, in the presence of us, who, 
at the same time, at his request, in his presence and in 
the presence of each other, hereunto subscribe our names 
as witnesses thereto, and we attest to the sound and dis¬ 
posing mind of the said testator and to the performance 
of the aforesaid act of execution at Army Air Base, Cas¬ 
per, Wyoming. 

L. B. Jones, 2nd Lt., residing at Casper A. A. B., Wyo. 

J. B. Kimball, s/Sgt., residing at Casper A. A. B., Wyo. 

E. M. Murphy, C/O, residing at Casper A. A. B., Wyo. 

PLAINTIFF’S EXHIBIT NO. 6 

Filed Jul 30 1949 Harry M. Hull, Clerk 

DERIFIELD vs UNITED STATES, et al 
Civil Action No. 2019-47 

U. S. District Court for the District of Columbia 

GENERAL POWER OF ATTORNEY 

KNOW ALL MEN BY THESE PRESENTS THAT I, 

Arnold B. Derifield, of the (Town, City) of Spokane, 
County of Spokane, State of Washington, now in the 
active military service of the United States and stationed 
at AAB, Casper, Wyoming, being desirous of appointing 
an attorney-in-fact, to act for me and on my behalf on 
all matters in which I may have an interest, do hereby 
nominate, constitute and appoint Dorothy Derifield of the 
(Town, City) of Huntington Park, County of Los An¬ 
geles, State of California, my true and lawful attorney-in- 
fact, with full power to pledge, mortgage or execute deeds 
of trust for, sell, transfer, assign, exchange or otherwise 
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dispose of any or all of my property, real, personal or 

mixed under such terms or conditions as she may deem 

* 

proper, and to execute and deliver good and sufficient 
instruments for the accomplishment thereof; to collect, sue 
upon, compromise or otherwise adjust any claim, debt, 
bequest, devise or inheritance in which I now or hereafter 
may have an interest, including authority expressly given 
herein to sign for me and on my behalf any or all vouchers 
for pay and allowances or for other moneys now due 
or to become due me from the Government of the United 
States, and to receive, indorse, and collect checks payable 
to me drawn on the Treasurer of the United States, for 
whatever account, and to give full discharge therefor; to 
pay, copromise, or otherwise discharge and secure re¬ 
leases from any obligations or claims against me; to 
deposit in my name and for my account with any bank, 
banker, or trust company any check, including the afore¬ 
mentioned checks drawn on the Treasurer of the United 
States, which may come to her hands as such attorney, 
and all moneys, bills of exchange, drafts, promissory notes, 
and other securities for money payable or belonging to 
me, and for that purpose to sign my name and indorse 
the same for deposit or collection, and from time to time 
to withdraw any and all moneys deposited with the afore- 
saidwlepositaries, or any other depositary, now or here¬ 
after having moneys belonging to me, and for that purpose 
to draw checks in my name. 

FURTHER, I do authorize my aforesaid attomey-in- 
fact to perform all necessary acts in the execution of the 
aforesaid authorization and I do hereby expressly declare 
that the powers herein granted to my aforesaid attorney- 
in-fact shall not be construed as limited to those matters 
hereinbefore specifically set forth, but rather shall be con¬ 
strued to broadly include and embrace full and unlimited 
power and authority to do and perform, on my behalf and 
in my place and stead and with equal validity, any and all 
other lawful acts or things which I could do if personally 
present; hereby ratifying and confirming whatsoever my 
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said attorney shall and may do, by virtue hereof, in the 
premises. 

IN WITNESS WHEREOF, I have hereunto set my 
hand and seal this 2nd day of March in the year one 
thousand nine hundred and forty three. 

Arnold B. Derifield (Seal) 

Witnessed by: 

L. B. Jones, 2nd Lt., residing at Casper A. A. B., Wyo. 

J. B. Kimball, s/Sgt., residing at Casper A. A. B., Wyo. 

E. M. Murphy, C/O, residing at Casper A. A. B., Wyo. 
City or Town of Casper 
County of Natrona 
State of Wyoming, ss: 

On this 2nd day of March in the year one thousand nine 
hundred and forty three, before me personally appeared 
Arnold B. Derifield known to me to be the person whose 
name is subscribed to the above instrument and who ac¬ 
knowledged to me that he executed the same as his free 
act and deed. 

IN WITNESS WHEREOF, I have hereunto set my 
hand and affixed my Official Seal this 2nd day of March 
one thousand nine hundred and forty three. 

Sam Luehling, 1st Lt. A. C. 

Notary Public. 

Adjutant. 

Filed Jul 30 1949 Harry M. Hull, Clerk 

PLAINTIFF’S EXHIBIT NO. 10 

DERIFIELD vs UNITED STATES, et al 
Civil Action No. 2019-47 

U. S. District Court for the District of Columbia 
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APPLICATION FOR LICENSE TO MARRY 


NOTICE IS HEREBY GIVEN 

That ARNOLD B. DERIFIELD a native of Washington 
of the age of 25 years, residing at US Army and DORO¬ 
THEA SULLIVAN a native of Illinois of the age of 22 
years, residing at 6025 Seville Ave Huntington Park 
intend, within thirty days from date hereof, to apply to 
the County Clerk of Los Angeles County, State of Cali¬ 
fornia, for license to marry. 

Dorothea Sullivan 
Signed before the County Clerk. 

Arnold B. Derifield 
Signed before the Notary Public. 

State of California, 

County of Sacramento, ss. 

On this Second day of January A. D. 1943, before me 
Beverly Tibbals a Notary Public in and for said County 
and State, residing therein, duly commissioned and sworn, 
personally appeared Arnold B. Derifield known to me to 
be the person whose name is subscribed to the within 
Instrument, and acknowledged to me that he executed the 
same. 

In Witness Whereof, I have hereunto set my hand and 
affixed my official seal the day and year in this certificate 
first above written. 

Beverly Tibbals 

Notary Public in and for said County and State. 

Filed.Issue.to.incl. License 

issued. 

By. 

J. F. MORONEY, County Clerk 


, Deputy 
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PLAINTIFF’S EXHIBIT NO. 11 

Filed Jul 30 1949 Harry M. Hull, Clerk 

Censored by Censor’s Stamp 

To Mrs. Arnold Derifield 
6025 Seville 

Huntington Park, California 
Lt. Arnold Derifield Jun 3 
Sender’s Name 
306 Group 364 Sqd. 

Sender’s Address 
APO 634 c/o P. M. N. Y. 

6-1-43 

Date 

England. 

My Dearest Dorothy; 

Hello again Darling how are you today? Hope you 
aren’t working to hard and still have some good hours. 

How is everybody? By the way has Nettie heard from 
Tommy lately? Hope Nettie is getting along all right. 

Have you received both of those checks, Honey, by the 
way will you pay my insurance for me. You will have to 
write my mother to find out about it. I think it is due 
pretty soon. 

I haven’t received any more mail but I think most of it 
will get here this week. It is just about time for it. I 
have been writing every day. Hope you are getting the 
letters. 

Well, darling I don’t know any more news so will quit 
for now. All my love Honey. 

Love 

/s/ Arnold 
xxxxxxx 


P. S. I’m sure lonesome for you. 
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PLAINTIFF’S EXHIBIT NO. 12 

Filed Jul 30 1949 Harry M. Hull, Clerk 

Sunday 
July 18, 1943 

My Darling Dorothy; 

Hello again Honey. How is everything in L. A. Hope 
you are working some good hours now. 

Everything here is going on as usual. Haven’t been 
too busy. 

I’m getting kind of tired of getting up so early. Last 
nite I got 2 hours sleep and not much more the nite 
before. I slept all day today and made up for it. I didn’t 
get up for church as when I woke up it was too late. 

Had two letters from you Friday and was glad to hear 
that you were all right. 

Honey will you write to the New York Life Insurance 
Company, Paulsen Bldg., Spokane, and have them send 
all my premium slips to you. I don’t want my Grandpa 
or Mother paying them. 

Porter and I went into town last nite and went up to the 
officers club for a while. Didn’t do anything except have 
a few drinks. Most of us out here belong to the officers 
Key Club in town. It is for officers of any army. When 
you join it cost 6 shillings ($1.20). Each member gets a 
key to the door and that’s how you get in. 

It is just as lonesome as ever here Honey. I will sure 
be glad when we can all come home again. 

Has Nettie heard from Tommy lately. Hope he is all 
right? Is George still out at Victorville? 

Well Honey it is about bed time so guess I will get 
some sleep. 

Tell your Mother and everyone hello for me Honey. 

All my Love Darling 

Arnold 

xxxxxxx 

I heard a radio program from Spokane tonite. 
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DEF. EXHIBIT #2a 

Sullivan, et al, Deposition, dated 2/20/48 
A V-Mail letter in longhand from: Lt. Arnold Derifield, 

306 Group 369 Sq. 
APO 634, New York 
6/24/43 

Mrs. Pat Sullivan 
1227 W. Indiana 
Spokane, Washington 
Dear Mom and everyone; 

Well how is everyone there? Hope you are all fine. 
I haven’t had a letter from you for quite a while. The 
last one I got was from Pat. I think the mail must be 
held up as none of the fellows are getting any. 

Everything here is just fine. Haven’t been doing too 
much. 

How is the weather there, hope it is better than it is 
here. 

Say by the wav if my insurance is do give the slip to 
Dorothy as I told her to pay them and sent the money. 
If you paid them I’ll send you the money. The policies 
are still in yours and Grandmas name. Well done work 
too hard and I hope you are all well. 

Love, 

Arnold 













Eras Printing Co, 
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In The 


Itriteii States CEmtrt at Appeals 

For the District of Columbia Circuit 


No. 10,369 


Pauline S. Sullivan, Appellant, 


vs. 


Dorothy Derifield 
and 

United States of America, Appellees. 


Appeal from the United States District Court 
for the District of Columbia 


BRIEF FOR APPELLEES 


COUNTER-STATEMENT OF FACTS 

The issue in the trial of this case was whether the wife 
or the Mother of an American fiver, hilled on a bombing 
mission over Germany in 1943, is entitled to the proceeds 
of his National Service Life Insurance. The deceased, 
Arnold B. Derifield, entered military service on January 
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26, 1942. From childhood to entrance into military serv¬ 
ice he had lived with his grandmother, Mrs. Bernice For- 
dyce (27 A). His father was deceased and his mother, 
Mrs. Pauline S. Sullivan, had remarried. 

At the time of entering military service, Derifield was 
unmarried. He owned two New York Life Insurance Com¬ 
pany contracts, his grandmother, Bernice Fordvce, being 
named beneficiary under one (Plf. Ex. 8. 49 A) and his 
mother, Pauline S. Sullivan, under the other (Plf. Ex. 9, 
51 A). On February 27, 1942, Derifield purchased a 
National Service Life contract in the amount of $10,000.00, 
the policy being effective as of January 26, 1942, the date 
of his entry into military’ service. When applying for 
this policy, he named his mother as beneficiary and his 
grandmother as contingent beneficiary (IT. S. Ex. 1, 40 A). 

In May, 1942, while serving as an Aviation Cadet in 
California, Derifield met his future wife, the Appellee 
herein. A courtship of nine months ensued during the 
course of which the couple planned their marriage. They 
first intended to marry in California. A California mar¬ 
riage certificate dated January 2, 1943 was obtained at 
Los Angeles, but was invalid because of a misspelled name. 
(19 A; Plf. Ex. 10, 59 A) Subsequently, the couple were 
married at Boise, Idaho, on January 19, 1943, after Deri¬ 
field’s transfer there. 

Shortly before Christmas, 1942, while the couple were 
planning their wedding, Derifield wrote appellee a letter, 
referred to frequently in the record as the “Friday night” 
letter as it is not otherwise dated. (Plf. Ex. 7, 48 A) The 
fact that it was written shortly before Christmas and 
therefore only a short while before the intended marriage 
for which license was obtained on January 2, 1943, is in¬ 
dicated clearly by Derifield’s reference therein to receipt 
of a Christmas card from appellee’s mother. In this let¬ 
ter, Derifield said in part: 
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“Well honey I’m on the train on my way to March 
field. We will be there until Xmas. . . . 

“Honey I was over to see the Chaplain today but he 
was busy but I’ll see him the very first thing when 
I get back. 

“I went over to the Hospital yesterday and had a 
blood test taken. I guess you know we both have to, 
before we can get a license so don’t forget. Honey 
you will probably have to apply for the license there 
as they are only good in the county you are married 
in. We both have to be there when it is picked up. 
“I hope because I didn’t get to see chaplain won’t 
change things, the chaplain is a swell fellow and I 
can have him write the Priest a letter and fix things 
up. 

“We still don’t know for sure when we are going to 
graduate but as far as I know it will be January 1st 
or 2nd. . . . Honey Vm having all my insurance turned 
over to you and also will have my pay allotted to you, 
that is, they will send you a check every month. All 
they will allot is $150 and they will pay me my flying 
pay and rental allowance which is about $100 so we 
won’t have to worry, hope that is all right with you. 
My insurance is taken out of my pay every month, 
that’s the Government Policy for $10,000 and J have 
a $1,500 policy with the New York Life Ins. Co. 

• • • * 

“Tell your mother (‘Mom’) I got the Xmas card.” 
(Italics supplied) 

That the reference in this letter to insurance was to the 
National Service Life contract is clear. It is specifically 
mentioned as “Government Policy for $10,000” and is as¬ 
sociated with the statement relative to military pay allot¬ 
ment, Derifield pointing out that the premium was to be 
deducted from his pay each month. 

Thereafter, in several discussions involving the National 
Service Life Insurance, Derifield referred to his wife as 
the beneficiary of this policy and spoke as though he con¬ 
sidered the change in beneficiary from his mother to his 
wife as an accomplished fact. After deceased and appel- 
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lee were married, there were at least four such conversa¬ 
tions concerning life insurance. The first was on January 
23 or 24, 1943, at Boise, Idaho, a few days after the mar¬ 
riage. In this conversation deceased advised his wife of 
the benefits she would receive in the event of his death and 
specifically stated that she would receive a widow’s pen¬ 
sion, gratuity payments and the National Service Life 
Insurance (20 A, 21 A). The second conversation took 
place about April 11 or 12, 1943, at the airbase at Casper, 
Wyoming. Derifield had been called from his residence 
to the Air Base to fill out some papers and upon returning 
again told his wife that if anything should happen to him 
she was to receive his insurance and other benefits (22 A). 
At or about the same time, the deceased and his wife 
agreed that in view of the fact she was beneficiary under 
the National Service Life policy, the beneficiaries of the 
New York Life Insurance policies should not be changed 
(23 A) from his mother and grandmother. The beneficiary 
designation on these two policies were never, in fact, 
changed. The third conversation took place during a visit 
to the home of deceased’s grandparents just prior to his 
going overseas. At a dinner given by deceased’s mother 
at her home the statement was made that his wife was 
to receive the National Service Life Insurance (24 A). 
The fourth conversation took place at deceased’s grand¬ 
mothers at which time the New York Life Insurance Co. 
policy was turned over to deceased’s mother and she was 
informed by deceased that if he were killed she was to 
receive the benefits of that policy and his wife was to 
receive benefits of the National Service Life Insurance 
Policy (25 A). 

No change of beneficiary from the mother to the wife 
on the National Service Life Insurance has been found 
on the form prescribed by the Veterans Administration 
for that purpose. However, throughout deceased’s period 
of service in the U. S. Army Air Corps, the War Depart- 
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ment had in use a form identified as W. D., A. G. 0. Form 
No. 41, which bore a title in bold letters at the top as 
follows (Plf. Ex. 3,44 A): 

“DESIGNATION OR CHANGE IN ADDRESS OF 

BENEFICIARY” 

There was nothing whatsoever on the form except this 
title to indicate what it was to be used for, and nothing 
which would indicate it was not to be used to change a 
beneficiary under a National Service Life policy. Army 
Insurance Officers and service men frequently used this 
form for the purpose of effecting changes in beneficiary 
of National Service Life Insurance, albeit erroneously so, 
for it had been intended solely for use in connection with 
gratuity pay (17 A). The form was so frequently used 
mistakenly for designating and changing National Service 
Life beneficiaries that in September, 1943, two months after 
death of deceased, the War Department revised the form 
so as to make clear that it was not to be used in changing 
beneficiary of National Service Life Insurance. Accord¬ 
ing to testimony, the War Department then changed the 
title of this form to read as follows (18 A): 

“THIS FORM IS TO BE USED IN DESIGNATING 
BENEFICIARY OF SIX-MONTHS’ GRATUITY” 

“This form is not to be used to designate the beneficiary 
of Government Service or National Service Life” 

On January 2, 1943, the day Derifield received his com¬ 
mission as an officer in the U. S. Army Air Corps and 
on which his first marriage license was obtained, he exe¬ 
cuted a Form WD, A. G. 0. 41, on which he designated 
“Dorothy Ann Derifield, wife” as “beneficiary”. At the 
same time he designated his mother, Pauline Sylvia Sul¬ 
livan, as first contingent beneficiary and his grandfather, 
James Rice Fordvce as second contingent beneficiary (Plf. 
Ex. No. 3,46 A, 47 A). 
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On June 23, 1943, while serving overseas, and just 
one month prior to his death, Derifield executed a 
second W. D., A. G. 0. 41, in all respects identi¬ 
cal to the one used by him on January 2, 1943 
(Plf. Ex. No. 3, 44 A, 45 A). He again designated 
his wife as “beneficiary” but this time changed the con¬ 
tingent beneficiaries naming his grandfather the first con¬ 
tingent beneficiary and his mother the second contingent 
beneficiary, thereby switching the order in which they had 
previously been named. In connection with the designa¬ 
tion of his wife as “beneficiary” on the W. D., A. G. O. 
Form 41 on June 23, 1943, it is pertinent to note that on 
June 1, 1943, he wrote his wife, the appellee, asking that 
she pay the premiums on the New York Life Insurance 
contracts (Plf. Ex. No. 11, 60 A). On June 24, 1943, the 
day after designating his wife as “beneficiary” on the sec¬ 
ond W. D., A. G. 0. Form 41, Derifield wrote a letter to 
his mother, advising her to send the premium notices to 
appellee (Def. Ex. No. 2 A, 62 A). That the references 
in these two communications were to the New r York Life 
Insurance contracts is clear from the fact that the National 
Service Life Premiums were automatically paid by allot¬ 
ment from Derifield’s pay and from the letter he wrote 
to appellee on July 18, 1943, asking that she arrange to 
pay the premiums on the New’ York Life Insurance con¬ 
tracts (Plf. Ex. No. 12, 61 A). 

Indication that Derifield considered appellee as the prin¬ 
cipal object of his bounty is amply displayed from the 
facts that he executed a Last Will and Testament (Plf. 
Ex. No. 5, 54 A) on March 2, 1943, naming his wife as 
executrix and sole legatee of his estate and that on the 
same day he executed a general pow T er of attorney (Plf. 
Ex. No. 6, 56 A) appointing his wife his lawful attorney- 
in-fact with full power to act in his behalf in all matters. 
The evidence further shows that Derifield and his wrife 
enjoyed a short but happy married life. While overseas 
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he wrote to her nearly every day (36 A) indicating a 
continuing love and affection for her until his death in a 
bombing mission over Germany on July 29,1943. 

The case was submitted to the jury upon appropriate 
instructions. The jury found there had been an effective 
change in beneficiary from Derifield’s mother, the appel¬ 
lant, to his wife, the appellee. 

STATEMENT OF POINTS 

1. No reversible error was committed by the trial court 
in admitting into evidence any document or conversation 
which would assist the jury in arriving at the manifest 
intent of a deceased service man. 

2. There was substantial evidence adduced by the plain¬ 
tiff so as to present a question of fact to be considered 
by the jury. 

3. The evidence and testimony was submitted to the 
jury upon proper instruction by the trial court and such 
instruction did not permit the jury to speculate upon the 
evidence adduced by the plaintiff. 

4. A National Service Life Insurance policy matures 
at time of death of the injured and it is on this date that 
eligibility of a beneficiary to receive proceeds is deter¬ 
mined. 


SUMMARY OF ARGUMENT 
I 

The expressed intent of a deceased service man to change 
the beneficiary of National Service Life Insurance Policy 
from his mother to his wife, such intent being expressed 
before and after marriage, coupled with a writing suffi¬ 
cient to effect such a change, is sufficient evidence of a 
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change of beneficiary to sustain a finding by a jury that 
such change had been effected. 

n 

Words spoken or written which have a bearing upon the 
intent, desire and purpose of the soldier in connection with 
a particular transaction are admissible for the purpose 
of explaining his intent in acting or failing to act. 

III 

Where substantial evidence has been offered showing 
intent of deceased soldier to change beneficiary of Na¬ 
tional Service Life Insurance Policy together with evi¬ 
dence of an act sufficient to effect a change, question of 
whether such change had been effected was proper for 
submission to jury and trial court properly overruled de¬ 
fendant’s motion for directed verdict and motion for 
judgment non obstante veredicto . 

IV 

Under a policy of National Service Life Insurance an 
insured can designate any one in a class of beneficiaries 
specified by statute providing such beneficiary is, at the 
time the policy matures, one of the statutory class. 

INTRODUCTION TO ARGUMENT 

In the past eighteen months the United States Court 
of Appeals for the District of Columbia has had occasion 
to consider four principal cases involving change of bene¬ 
ficiary of National Service Life Insurance. All of the 
cases have been similar in that nowhere among the gov¬ 
ernment’s official records could there be located a form 
prescribed by the Veterans Administration for the pur¬ 
pose of properly changing the beneficiary of the policy. 
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All of the cases turned upon the expressed intent of the 
deceased and whether during his life he had performed 
any act which could be given effect by the court as an 
act intended to carry out his expressed intention of chang¬ 
ing the beneficiary. In each of the cases, the serviceman 
had married after entrance into the armed service and 
after he had been issued a policy of National Service Life 
Insurance. The contest in each case was between the wife 
and the mother who had been named beneficiary by the 
soldier prior to the marriage. 

The cases referred to are Rosenchein v. Citron, et al., 
83 U. S. App. D. C. 346; 169 F 2d 885; Colm et al. v. Cohn 

et al., decided June 6, 1949, — U. S. App. D. C.; 171 

F. 2d 828; Farmakis v. Farmakis, etal., decided Jan. 31, 

1949,.U. S. App. D. C.; 172 F. 2d 291; Colemcm v. 

Colemcm et al., decided June 6, 1949, — U. S. App. D. C. 
.; 176 F. 2d 469. 

The decisions in the aforementioned cases have firmly 
established the test to be applied where no change of 
beneficiary on the form prescribed for that purpose has 
been found but evidence of a desire or intent to effect such 
change exists. The test is whether an intention to effect 
a change in beneficiary was manifested and whether the 
insured executed some writing designed to carry out such 
intent. In the Rosencheim and Farmakis cases this Court 
found that there had been an effective change of bene¬ 
ficiary from the mother to the wife. In the Cohn and Cole¬ 
mcm. cases this Court found that there had been no ef¬ 
fective change in beneficiary from the mother to the wife. 

In the Cohn case this Court found that there had been 
no writing, formal or informal, explicit or suggestive, evi¬ 
dencing a change in beneficiary. The Court cast aside the 
suggestion that a “beneficiary slip” which clearly and 
unequivocally stated that it was to be used for designating 
the beneficiary of six months gratuity pay, was a writing 
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sufficient to effect a change of beneficiary of National Serv¬ 
ice Life Insurance. It was the absence of any writing 
which governed the decision in the Cohn case. 

The Coleman case was determined upon the finding by 
the trial court that the deceased serviceman had at no time 
prior to his death expressed any intention to change the 
beneficiary of his policy or performed any affirmative act 
to carry out such intention. The trial court in its memo¬ 
randum decision specifically pointed out that “the widow 
testified that there was never any conversation between 
her and her husband in regard to life insurance in any 
way”. It also found that the insured had, prior to his 
death, affirmatively expressed a desire that his mother 
receive the benefits of the government insurance in the 
event of his death. The absence of an expressed intention 
to change the beneficiary was the determining factor in 
that case. 

In both the Rosenchein and the Farmakis cases this 
Court found that there had been an effective change of 
beneficiary from the mother to the wife. 

In the Rosenchein case the change was evidenced by a 
War Department W. D., A. G. 0. Form 41 identical to 
the form used by Derifield. There the court pointed out 
that this particular form did not disclose the Army’s pur¬ 
pose and was “often used for the purpose of designating 
a life insurance beneficiary”. The Court found that this 
W. D., A. G. 0. Form 41 as it stood before the form was 
changed in September, 1943, was adequate in its language 
for the purpose of changing beneficiary of a Government 
life insurance policy. 

In the FarmaJcis case the Court found the evidence of 
intent was present and that sufficient evidence of a change 
in beneficiary could be adduced from two documents, one 
as “AAF Personal Affairs Statement” and the other en- 
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titled * ‘Officer’s Personal Questionnaire”, both of which 
had been executed by the serviceman and on each of which 
he stated that his wife was the beneficiary of his govern¬ 
ment life insurance. 

The evidence in the present case must then be examined 
in the light of the decisions in the foregoing cases. The 
evidence is conclusive that appellee’s husband expressed 
an intention to make her the beneficiary of his government 
life insurance. The evidence is also conclusive that the 
deceased during his lifetime executed a form which, in 
words approvd by this Court in the Rosenchein case, was 
“adequate in its language” to effectively change the bene¬ 
ficiary of his National Service Life Insurance from his 
mother to his wife. 


ARGUMENT 

I. The Expressed Intent of a Deceased Serviceman to 
Change the Beneficiary of National Service Life In¬ 
surance Policy From His Mother to His Wife, Such 
Intent Being Expressed Before and After Marriage, 
Coupled With a Writing Sufficient to Effect Such a 
Change, is Sufficient Evidence of a Change of Benefi¬ 
ciary to Sustain a Finding by a Jury That Such 
Change Had Been Effected. 

It is well established that the Courts will give effect to 
the expressed intent of a soldier killed on the battlefield 
in the service of his country. This principle of law has 
been recognized for centuries and was well expressed by 
Judge Kennamer in Woods v. XJ. S., (D. C. Ala.) 69 F. 
Supp. 760, 763, as follows: 

“Throughout the history of the civilized world, since 
the decrees of Julius Caesar, the intentions and wish 
of the soldier, killed in line of duty, with relation to 
designation of beneficiary or disposing of property, 
has been carried out whenever ascertained; and simple 
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remedial justice requires, under the facts in this case, 
that the intentions and wish of the deceased soldier be 
carried out.” 

The question of whether a deceased serviceman has suf¬ 
ficiently expressed intent to permit the courts to give effect 
to such intent must be decided upon the facts of each case. 
The Courts recognize the difficulty which these insurance 
cases present. They have recognized that in time of war 
many official records are lost or destroyed. Mitchell v. 
U. S., et al., C. C. A. 5, 165 F 2d 758. They have also 
recognized that the inexperience of the personnel charged 
with the responsibility of handling administrative matters 
for the Army has oftentimes led to the use of forms dif¬ 
ferent from those prescribed by regulations for the pur¬ 
pose of accomplishing a specific thing. Rosenchein v. 
Citron, supra; Shapiro v. U. S., et al., C. C. A. 2, 166 
F. 2d 240. 

It is for these reasons, among others, that the Courts 
will brush aside technicalities to give effect to the inten¬ 
tions of a deceased serviceman. Cases involving change 
of beneficiary of government life insurance policies must, 
therefore, be decided upon the particular facts involved in 
each case. Under normal procedure a change in beneficiary 
must be made in writing and made on the proper form 
prescribed by the Veterans Administration. Where this 
has not been done, the Courts will nevertheless brush 
aside technicalities to give effect to the expressed inten¬ 
tion of the insured. In MitcheU v. U. S., et al., supra, at 
page 761, the Court affirmed this principle and went on 
to say, “It is said that a combination of intent and act 
is required, but to say in these insurance cases that though 
intention to change beneficiary is proved to the hilt, no 
effectual formal act having been done no change can be 
held to have been made, is not to brush technicalities very 
far aside”. 

Tn the case here being considered, there is an over- 
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whelming evidence of expression of intent on the part of 
the deceased serviceman that his wife was to be the bene¬ 
ficiary of his National Service Life Insurance Policy. 
There is the “Friday night” letter wherein he specifically 
stated that he was making her the beneficiary of his gov¬ 
ernment insurance. There were the four conversations 
between the deceased and his wife wherein he referred 
to her as the beneficiary of his government insurance and 
spoke of this as an accomplished fact and as though he 
had done everything necesary to make her the beneficiary. 
There are the conversations with his mother and step¬ 
father wherein reference was made to his wife as the 
beneficiary of the government insurance. 

Evidence that Derifield executed a writing capable of 
carrying out his expressed intent lies in his execution of 
the two W. JD., A. G. 0. Forms 41 in which he designated 
his wife as “beneficiary”, there being nothing on these 
forms to indicate they were not intended for use in con¬ 
nection with beneficiaries of National Service Life Insur¬ 
ance contracts. That this form is sufficient to effectuate 
a change of beneficiary of National Service Life Insurance 
is without question. Rosenchein v. Citron, supra; Shapiro 
v. U. S., et al., supra; Senato v. U. S., et al., C. C. A. 2, 
173 F 2d 493; Van boren v. U . S. et al ., (D. C. Cal.) 
68 F. Supp. 222. In the Shapiro case, the Court went so 
far as to point out that it was not necessary for a service¬ 
man to execute any form to make his widow the beneficiary 
of the six months gratuity pay, the widow having the 
first entitlement under the statute. (See Title 10, U. S. 
C. A., Section 903.) 

Thus, there is ample evidence of the intent of the in¬ 
sured coupled with a writing sufficient in itself to effec¬ 
tively change the beneficiary. The requirement of intent 
plus a writing, established by this Court in the Rosenchein 
and Farmakis cases, is fulfilled and therefore the judg¬ 
ment of the trial court should not be disturbed. 
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II. Words Spoken or Written Which Have a Bearing 
Upon the Intent, Desire and Purpose of the Soldier 
In Connection With a Particular Transaction Are Ad¬ 
missible for the Purpose of Explaining His Intent in 
Acting or Failing to Act. 

Appellant contends that the Court erred in admitting in 
evidence certain conversations between the deceased and 
his wife, the appellee; in admitting a letter written by 
the deceased to appellee in which he states he is making 
her the beneficiary of his National Service Life Insurance; 
in admitting the two W. D., A. G. 0. forms 41 executed by 
the deceased in which the wife was designated “benefi¬ 
ciary”; in admitting the Last Will and Testament of the 
deceased, the power of attorney running in favor of his 
wife and the two New York Life Insurance Policies. 

Appellants argument is that these conversations and 
documents were hearsay, mere conclusions and self-serving 
declarations. Ordinarily, writings or unsworn declara¬ 
tions which are not part of the res gestae are not admis¬ 
sible in evidence. But where the existence of the intent 
of a person at a certain time and in connection with a 
certain act becomes a distinct and material fact to be 
proved in a chain of circumstances, words spoken or writ¬ 
ten by such person which have a bearing upon that intent 
are admissible. In such cases as the trial Judge aptly 
pointed out in his memorandum opinion, it makes no dif¬ 
ference whether the words bearing on intent were uttered 
before, after or contemporaneous with the performance 
of the act so long as they have a tendency to show intent. 
Foster v. Winingham, et al., C. C. A. 10, 169 F 2d 46; 
Connecticut Mutual Life Insurance Co. of Hartford v. 
Hillman, 145 U. S. 285, 295; 12 S. Ct. 909, 912, 36 L Ed 
706; Chinchester Chemical Co., et al., v. United States, 
60 App. D. C. 134,49 F 2d 516. 

Thus although evidence such as that objected to here is 
not admissible for the purpose of establishing the sub- 
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stantive fact that the person acted or failed to act, it is 
admissible for the purpose of throwing light upon the 
question of intent of a person in acting or failing to act. 
The evidence claimed here to be objectionable was ad¬ 
mitted by the trial court solely for this limited purpose 
as will be observed by reference to his instructions which 
were in part as follows (53 A): 

“As I have indicated to you before, if the veteran 
had done absolutely nothing but fill out this Form 41, 
and we did not have any other facts before us, the 
mother would win the case. She would have to win 
it because there would not be anything to show that 
he thought he was executing the form that changed 
the policy. 

“The plaintiff—the wife—says, however, that she has 
more evidence than that. She says that there were 
conversations where he indicated he was going to do 
it, there were conversations indicating he had done 
it, and that there were other circumstances, which 
you heard argued to you by the lawyers, which indi¬ 
cated that he thought, when he was filling that out, 
he was asking the Government to change the life in¬ 
surance beneficiary rather than asking it, as usually 
would be the case, to let her be the beneficiary of his 
six-months gratuity. 

“I want you to understand that in this particular 
case the letters that were introduced in evidence, the 
will—the last will and testament—the power of at¬ 
torney—you remember those written documents which 
were read to you—and the conversations that plain¬ 
tiff says occurred are not sufficient in themselves to 
constitute a change of policy. In other words, if he 
simply had conversations saying that he was going 
to change the policy or that he wanted his wife to 
take the insurance; or if he wrote a will, such as he 
did, giving his wife certain benefits; or if he gave 
her a power of attorney, such as he did, giving her 
certain powers; that is not enough to change the 
policy. All of that testimony I have permitted you 
to hear simply for you to be able to decide whether 
you think that indicates that he had an intent when 
he filled out this Form 41 to change over from his 
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mother to his wife the benefits of that life insurance 
policy. 

• • • • 

“You should give effect to his views and purposes. 
If he wanted to give it to his mother and intended she 
should have it, of course you would find in her favor. 
If, on the other hand, you find that he intended that 
his wife should get the benefit and then executed this 
Form 41 for the purpose of doing that—you have to 
have both—you have to have more than intent: You 
have to have intent plus writing—if you find that, 
then the wife will prevail in the case.” 

From the above it is clear that the Jury could not 
have misunderstood the limited purpose for which the 
trial court admitted the documents and conversations ob¬ 
jected to. They were instructed specifically to view this 
evidence solely as bearing upon the question of intent and 
not as constituting an effective change of beneficiary. 

III. Where Substantial Evidence Has Been Offered Show¬ 
ing Intent of Deceased Soldier to Change Beneficiary 
of National Service Life Insurance Policy Together 
With Evidence of an Act Sufficient to Effect a Change, 
Question of Whether Such Change Had Been Effected 
Was Proper for Submission to Jury and Trial Court 
Properly Overruled Defendants Motion for Directed 
Verdict and Motion for Judgment Non Obstante 
Veredicto. 

A motion for a directed verdict has the effect of admit¬ 
ting every fact in evidence which tends to sustain plain¬ 
tiff’s case and every inference reasonably deductible there¬ 
from. Thus in ruling on such a motion, the Court must 
construe the evidence most favorably to the Plaintiff, give 
Plaintiff every reasonable inference therefrom, resolve 
all conflicts in Plaintiff’s favor and disregard defendant’s 
controverting evidence. Hellweg v. Chesapeake & Potomac 
Telephone Co., 71 App. D. C. 346,110 F 2d 546; Shewmaker 
v. Capital Transit Co., 79 U. S. App. D. C. 102, 143 F. 
2d 142. 
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The only question at issue before the trial Court was 
whether the insured, Arnold B. Derifield, intended to 
change the beneficiary under his National Service Life 
Insurance policy from his mother to his wife and whether 
he did any act intended to carry out such change. There 
was substantial evidence offered by plaintiff tending to 
show Lieutenant Derifield had such an intention. His in¬ 
tention was evidenced by the “Friday night” letter and 
by the wife’s testimony as to his statements to her, all 
of which testimony must be accepted as true in the con¬ 
sideration of such motions. 

Similarly, there is substantial evidence (all of which 
must be accepted as true) that he did an act to effect 
such a change. His “Friday night” letter said: “I am 
changing”, not that “I expect to change”. Subsequently 
there were four conversations in which it was indicated 
that he thought he had changed the beneficiary on his 
National Service Life policy from his mother to his wife. 
Appellee’s evidence further was that a W. D., A. G. 0. 
Form 41, was executed January 2, 1943, and another on 
June 23, 1943. This form showed nothing on its face to 
indicate it was not for use in changing the beneficiary 
on a National Service Life Insurance policy, its heading 
indicating only that it was for use in designating or 
changing beneficiary. The testimony further established 
that the form was so confusing to the men in the armed 
forces that it was changed by the Army in September, 1943, 
a month after Derifield died. 

In the light of this evidence and the legitimate and rea¬ 
sonable inferences which may be drawn from it in appel¬ 
lee’s favor, reasonable minded men might well have dif¬ 
fered on the question of fact. There being facts upon 
which reasonable men might differ, the trial judge prop¬ 
erly submitted the case to the jury and denied the motion 
for judgment non obstante veredicto. Shewmdker v. Cap¬ 
ital Transit Co., supra. 
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IV. Under a Policy of National Service Life Insurance 
an Insured Can Designate Any One in a Class of Bene¬ 
ficiaries Specified by Statute, Providing Such Bene¬ 
ficiary Is at the Time the Policy Matures, One of the 
Statutory Class. 

Indirectly, the appellant questions whether the deceased 
could properly designate appellee as beneficiary under his 
National Service Life Insurance at a time prior to his 
marriage to her. Under Section 602 (g) of the National 
Service Life Insurance Act of 1940, Title 38, U. S. C. A. 
Sec. 802 (g), Congress provided certain classes which 
could be designated to receive death benefits. Those 
eligible cannot receive benefits until the death of the 
insured at which time the policy of insurance matures. 

In Castor v. United States , et al., C. C. A. 8, 174 F 2d 
481, the question of eligibility of a named beneficiary was 
based upon the validity of the deceased’s marriage to the 
claimant widow. In that case, the Court stated at page 
482 that “unless plaintiff is able, therefore, to establish 
the fact that she was the lawful wife of the insured at the 
date of his death , she does not come within the class of 
beneficiaries designated by the act. ... If she was not 
Castor’s wife on the later date, she is not his widow now, 
because, for present purposes at least, the insurance ma¬ 
tured at the date of his death and the marital relations 
must have existed at that time”. (Italics supplied.) 
Thus, if a beneficiary falls within one of the statutory 
classes on the date the policy matures, the benefits are 
payable to that beneficiary irrespective of whether the 
beneficiary was eligible to receive such benefits at the 
time the insured made the designation. 

It is conceivable that an insured without children might 
designate his surviving children as beneficiaries. In such 
a case when the policy matures, the insured may have 
several living children and each would participate in the 
benefits of the policy although none were living at the 
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time of the designation. Similarly, the insnred may only 
be contemplating marriage at the time the policy is issued 
and may well designate his surviving “wife” as beneficiary 
without naming her. Upon his death, the proceeds of the 
policy would be paid to the deceased’s then wife without 
regard to her ineligibility at the time of the designation. 

The appellee, being the decedent’s wife on July 29, 
1943, the date of maturity of the policy, was within the 
eligible class designated by Congress and the designation 
was therefore, one sanctioned by the Statute. 

CONCLUSION 

Appellee submitted substantial credible evidence of the 
intent of her husband to designate her as beneficiary of 
his National Service Life Insurance contract. She also 
submitted uncontroverted proof of an act on his part 
sufficient to accomplish such a designation. Under these 
circumstances, the Trial Judge would have committed grave 
error had he substituted his judgment for that of the Jury 
and failed to submit the questions of fact to the Jury. 
As it was, the Trial Judge properly submitted the ques¬ 
tions of fact to the Jury under clear and unmistakable in¬ 
structions, delimiting the purposes for which they might 
consider surrounding circumstances which in and of them¬ 
selves could not effect a change of beneficiary. 

No error having been committed, the judgment entered 
below should be affirmed. 

Respectfully submitted, 

James R. Sharp 
Daniel L. O’Connor 

Attorneys for Appellee. 


